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AGRICULTURE DECISIONS 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. For 
the convenience of the public, rulings issued by the Department’s 
administrative law judges on the appeal of nonprocurement debarments and 
suspensions and selected court decisions concerning the Department’s 
regulatory programs are also included. The Department is required to publish 
its rules and regulations in the Federal Register and, therefore, they are not 
included in AGRICULTURE DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
statute, and contains all decisions and orders other than those pertaining to 
the Packers and Stockyards Act and the Perishable Agricultural Commodities 
Act, which are contained in Parts Two and Three, respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
































REGULATORY AGENCIES 


Regulatory Agencies are the Departmental parties in adjudicatory 
proceedings before the Secretary of Agriculture. 


Adjudications under the following statutes involve the Animal and Plant 
Health Inspection Service (APHIS): 


Animal Quarantine Act, 21 U.S.C. § 104 (AQ Docket) (including 
Veterinary Accreditation Cases (VA Docket)) 

Animal Welfare Act, 21 U.S.C. § 2149 (AWA Docket) 

Cattle Contagious Diseases Act, 21 US.C. §§ 111, 120, 122 (AQ 

Docket) 

Horse Protection Act, 15 U.S.C. § 1821 et seg. (HPA Docket) 

Plant Quarantine Act, 7 U.S.C. § 163 (PQ Docket) 

Plant Variety Protection Act, 7 U.S.C. § 2321 et seg. (PVPA Docket) 

Swine Health Protection Act, 7 U.S.C. § 3804(b), 3805(a)) (AQ 
Docket) 


Adjudications under the following statutes involve the Agricultural 
Marketing Service (AMS): 


Agricultural Marketing Agreement Act, 7 U.S.C. §§ 608c(15)(A) 14(B) (AMA F&V, 
AMA M, and AMAA Dockets) 

Beef Protection Research Act, 7 US.C. § 2901 ef seq. (BPRA 
Docket) 

Egg Research & Consumer Information Act, 7 U.S.C. § 2701 
(ERCIA Docket) 

Egg Products Inspection Act, 21 U.S.C. § 1047 (I&G Docket) 

Honey Research Promotion Consumer Information Act, 7 U.S.C. $s 
4601-4612 (HRPCIA Docket) 

Perishable Agricultural Commodities Act, 7 U.S.C. § 499a et seq. 
(PACA Dockets) 

Potato Research & Promotion Act, 7 U.S.C. § 2611-2617 (PRPA 
Docket) 


Adjudications under the following statutes involve the Food Safety and 
Inspection Service (FSIS): 


Federal Meat Inspection Act, 21 U.S.C. §§ 604, 606, 607(e), 608, 
671(a) (FMIA Docket) 
Poultry Products Inspection Act, 21 U.S.C. §§ 455, 456, 457(d), 467(a) (PPIA Docket) 


Adjudications under the Packers and Stockyards Act, 7 U.S.C. § 181 et seq. 
(P&S Docket) involve the Packers and Stockyards Administration. 
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ALABAMA DAIRY PRODUCTS ASSOC. v. YEUTTER g 
52 Agric. Dec. 1 


AGRICULTURAL MARKETING AGREEMENT ACT 
COURT DECISIONS 


ALABAMA DAIRY PRODUCTS ASSOCIATION, INC. v. YEUTTER. 
No. 91-7455. 
Filed January 13, 1993. 


(Cite as 980 F.2d 1421) 


Milk marketing order - Enjoining rulemaking hearing - Exhaustion of administrative remedies. 


Milk handlers objected to the Secretary’s proposal to combine four marketing order districts. 
When the Secretary refused to schedule a hearing on their alternative proposal, handlers 
obtained an injunction in district court preventing the Department from going forward with a 
public hearing until the handlers’ proposals had been added to the notice of hearing. The Court 
of Appeals for the Eleventh Circuit held that the district court lacked subject matter jurisdiction 
to issue an injunction before handlers exhausted administrative remedies. The Court held that 
handlers should first participate in the rulemaking hearing announcing their objections to the 
merger order, and then exhaust administrative remedies before seeking review in federal court. 
Contrary to the district court’s rationale a 15A petition is pertinent to a prehearing complaint. 
Reasons for requiring exhaustion of administrative remedies discussed. 


Appeal from the Middle District of Alabama, Before Tjoflat, Chief Judge, Anderson, Circuit 
Judge, and Morgan, Senior Circuit Judge. 


Tjoflat, Chief Judge. 


I, 


The Agricultural Marketing Agreement Act (AMAA), 7 USC §§ 601-624 
(1988), empowers the Secretary of Agriculture (Secretary) to promulgate milk 
marketing orders (orders) regulating the price and handling of milk products. 
These orders divide.the nation into geographical regions and set the prices for 
the various classes of milk products. The AMAA requires the Secretary to 
issue and amend such orders, 7 USC § 608c(1), whenever he finds, after 
public notice and an opportunity for a hearing, that an order or amendment 
would tend to effectuate the policy of the act. 7 USC §§ 608c(3)-(4). 

In this case, the Secretary proposed to merge four southeastern milk orders. 
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He gave the proper public notice and set a date for the hearing. The 
Alabama Dairy Products Association, Inc. (ADPA), an association of dairy 
processors, wanted the Secretary to schedule a hearing on its alternative 
merger proposal as well, but the Secretary refused to do so.’ 

ADPA thereafter sought an injunction in the United States District Court 
for the Middle District of Alabama to prevent the Secretary from going 
forward with the proposed hearing “until ADPA’s proposals . . . have been 
added to the notice of hearing." The Secretary, claiming the district court 
lacked subject matter jurisdiction to entertain the action, moved to dismiss 
ADPA’s complaint. The district court found that it had jurisdiction under 28 
USC § 1331 (1988),? and 7 USC §§ 601-624, and granted a permanent 
injunction.‘ The Secretary appeals. We reverse. 


Il. 


Congress, in enacting the AMAA, gave milk handlers the right to challenge 
milk orders in the United States district courts.© Milk handlers may exercise 


‘ADPA proposed the merger of three additional orders with the four the Secretary proposed 
to merge, for a total of seven combined orders. 


728 USC §1331 provides that "The district courts shall have original jurisdiction of all civil 
actions arising under the Constitution, laws, or treaties of the United States." 


*Nothing in sections 601-24 independently grants the United States district courts jurisdiction 
to entertain a complaint such as ADPA had filed. 


“The court permanently enjoined the Secretary and his agents from holding any hearing ... 
[relating to the proposed merger] unless and until they either (a) place Plaintiffs proposal on the 
agenda of the aforementioned hearings or (b) provide this Court with nonarbitrary grounds ... 
showing that the proposed marketing agreement or marketing order will not tend to effectuate 
the declared policy of the Act or that, for other proper reasons, a hearing should not be held 
on the proposal. 


Congress gave this right to handlers (of milk and the other agricultural commodities 
covered by the AMAA) only. See Block v. Community Nutrition Inst., 467 U.S. 340, 352-53, 104 
S. CT. 2450, 2457-58, 81 L. ED. 2d 270 (1984)(holding that the statutory provision for judicial 
review does not extend to consumers who challenge milk orders). The Secretary claims that 
ADPA is not a handler for purposes of § 608c(15). We assume without deciding that ADPA is 
a handler. Even so, because we find that the district court lacked jurisdiction, we need not 
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this right, however, only after they exhaust the available statutory remedy.° 
The AMAA provides: 

(A) Any handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in 
accordance with law and praying for a modification thereof or to be exempted 
therefrom. He shall thereupon be given an opportunity for a hearing upon 
such petition . . . . After such hearing, the Secretary shall make a ruling upon 
the prayer of such petition which shall be final, if in accordance with law. 

(B)The District Courts of the United States . . . are vested with jurisdiction 
in equity to review such ruling, provided a bill in equity for that purpose is 
filed within twenty days from the date of the entry of such ruling... . If the 
court determines that such ruling is not in accordance with law, it shall 
remand such proceedings to the Secretary with directions either (1) to make 
such ruling as the court shall determine to be in accordance with law, or (2) 
to take such further proceedings as, in its opinion, the law requires .... 

7 USC § 608c(15). The explicit statutory language thus requires handlers to 
petition the Secretary and have a hearing before seeking review in a federal 
district court. 

The Secretary argues that the district court erred in entering the injunction 
because the district court lacked subject matter jurisdiction due to ADPA’s 
failure to exhaust its administrative remedies.’ We agree. 

In the case at hand, ADPA did not avail itself of the remedy provided by 
the AMAA. For this reason, and in light of Supreme Court precedent, we 


address that argument. 


®See United States v. Ruzicka, 329 U.S. 287, 67 S. Ct. 207, 91 L. Ed. 290 (1946)(holding that 
a milk handler must exhaust statutory remedies before challenging a promulgated order’as an 
affirmative defense); Saulsbury Orchards & Almond Processing, Inc. v. Yeutter, 917 F.2d 1190, 1196 
(9th Cir. 1990) (finding that an almond handler was required to exhaust administrative 
remedies); see also United States v. Riverbend Farms, Inc., 847 F.2d 553, 558-59(9th Cir. 
1988)(following Ruzicka);Rasmussen v. Hardin, 461 F.2d 595, 597-98(9th Cir.), cert. denied, 409 
USS. 933, 93 S. Ct. 229, 34 L. Ed. 2d 188(1972)(affirming that a producer-handler must exhaust 
administrative remedies to challenge an order). But see National Farmers Org., Inc. v. Lyng, 695 
F. Supp. 1207, 1210-11 (D. DC. 1988)(finding that Secretary’s decision not to include a proposal 
on a hearing agenda was reviewable). 


7Because we find that the district court lacked subject matter jurisdiction, we need not 
address the Secretary's other arguments. 
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must find that the district court lacked subject matter jurisdiction. ADPA 
should have participated in the rulemaking hearing, announced any objections 
it may have had to the merger order, and then exhausted its administrative 
remedies before seeking review in federal court. 

The district court dismissed this exhaustion requirement by claiming that 
7 USC § 608c(15)(A) “pertains to a review of grievances after an order has 
been issued and, thus is not pertinent to the question at hand concerning a 
pre-hearing complaint." This reasoning flatly contradicts section 608c(15)’s 
language. If the statutory review procedures do not apply to an order before 
it issues, the administrative process could be interrupted at every step by 
injunctive orders. It would be perverse to permit an aggrieved handler, at its 
mere whim, to repair to the district court and interrupt the administrative 
process before an order issues, but insist that the handler exhaust the 
administrative remedies after the order issues. Such a practice would 
undermine the Secretary’s ability to function effectively, and would thwart 
Congressional intent as to when judicial review should occur. 

In addition, public policy favors the exhaustion of administrative remedies. 
First, the major purpose of the requirement is to prevent the courts from 
interfering with administrative process until the proceedings end. See McKart 
v. United States, 395 U.S. 185, 193-94, 89 S. Ct. 1657, 1662-63, 23 L. Ed. 2d 
194 (1969); see also Haitian Refugee Center v. Smith, 676 F.2d 1023, 1034 (Sth 
Cir. 1982). Permitting the agency to reach a final action affords the Secretary 
an opportunity to exercise his expertise. See West v. Bergland, 611 F.2d 710, 
715-16 (8th Cir. 1979), cert. denied, 449 U.S. 821, 101 S. Ct. 79, 66 L. Ed. 2d 
23 (1980). The Supreme Court noted that 


[t]he regulation of agricultural products is a complex, technical undertaking. 
Congress channelled disputes concerning marketing orders to the Secretary 
in the first instance because it believed that only he has the expertise 
necessary to illuminate and resolve questions about them. 


Block, 467 U.S. at 347, 104 S. Ct. at 2455. Moreover, requiring a handler to 
use the administrative review process before going to court gives the Secretary 
an opportunity to correct his own errors which may prevent the need for any 
judicial action. See West, 611 F.2d at 716. 

Second, allowing handlers to appeal at every step of the rulemaking process 
risks enormous delays of the administrative proceedings and threatens the 
Secretary's ability to perform his appointed duty. As the Supreme Court has 
noted, “[t]he interest of the entire industry need not be disturbed in order to 
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do justice to an individual case." Ruzicka, 329 U.S. at 293-94, 67 S. Ct. at 210. 
Here, ADPA has delayed an appropriate administrative response to an 
existing problem for two years. Should such appeals be routinely available, 
handlers could delay governmental responses to problems nearly indefinitely. 

Third, allowing the sort of interlocutory review the district court provided 
in this case would have the unseemly result of having federal judges supervise 
the Secretary’s statutorily mandated discretion. See Jean v. Nelson, 727 F.2d 
957, 985 (11th Cir. 1984)(Tjoflat, J., concurring in part and dissenting in part). 
Even less appealing than the specter of federal judges second-guessing the 
discretionary authority of an executively appointed Cabinet officer, the court 
would be forced to make difficult evidentiary inquiries which were intended 
for the Secretary to make in the first instance. See Rogers v. Bennett, 873 F.2d 
1387, 1396(11th Cir. 1989). The proper configuration of a milk market is a 
complex and fact-intensive question that Congress explicitly left to the initial 
determination of the Secretary. We will not permit the district courts to 
substitute their judgment as to the proper agenda for a marketing order 
hearing for that of the Secretary. 


Il. 


For the foregoing reasons, we find that ADA did not exhaust the 
administrative remedies provided in the AMAA and, thus, that the district 
court did not have subject matter jurisdiction. Accordingly, we vacate the 
district court injunction and direct the district court to dismiss the case. 


IT IS SO ORDERED. 


WILEMAN BROS. AND ELLIOTT, INC., and KASH, INC. 

v. EDWARD MADIGAN, Secretary of Agriculture. 

CV-F-90-473-OWW. Consolidated With: ° 
CV-F-88-568-OWW 

CV-F-87-392-OWW 

CV-F-90-088-OWW 

CV-F-91-318-OWW 

CV-F-91-319-OWW 

Dated: January 27, 1993. 


Sovereign immunity - Consequential damages - Taking - Minimum size requirements - APA 
good cause exemption regarding notice and comment period - APA good cause exemption 
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regarding date of effectiveness - Retroactive assessment regulations - Advertising programs - 
Sufficiency of statement of basis and purpose - First Amendment - Forced association - Equal 
protection - Delegation of legislative authority - Due process. 


The district court granted the Secretary's motion for summary judgment, affirming his 
dismissal of plaintiffs’ 15A petitions challenging marketing orders 916 and 917 as constituted 
from 1980 to 1988. Sovereign immunity bars plaintiffs’ claims for consequential damages 
resulting from (1) compliance with size standards, and (2) alleged violations of antitrust laws by 
commodity committee members. Petitioners also asserted a claim for the unconstitutional taking 
of substandard fruit which could not be marketed. However, jurisdiction to consider the taking 
claim lies in the Claims Court, not the district court and no authority was found for plaintiffs’ 
contention that under the AMAA the district court could decide whether a wr had occurred 
leaving the amount of recovery to the Claims Court. 

The Secretary’s discretionary decision to impose minimum size requirements in 1988 and the 
choice of effective date had sufficient evidentiary support in the informal rulemaking record and 
was not arbitrary or capricious. The court also found that the agency acted in accordance with 
the APA’s procedural requirements in adopting the size regulations and invoking the good cause 
exception to make them effective immediately. Good cause existed for an abbreviated comment 
period of only 15 days before promulgation of the interim regulations, because the public had 
opportunities to comment on the proposed standards at meetings of the commodity committees 
and in addition the Secretary fully considered and responded to comments received during the 
45 day post-promulgation period, before publishing final requirements. The court also found 
that the good cause exemption was properly applied to make the regulations immediately 
effective, inasmuch as the affected parties had advance notice sufficient to permit them to adjust 
their behavior and requiring a 30 day waiting period would have caused great harm. Early 
purchases of small nectarines would have a negative impact on sales throughout the season. 
Moreover, delay in implementing the size requirements would have given unfair advantage to 
growers who harvest their varieties earliest in the season. 

Plaintiffs erroneously claimed that the Secretary’s annual regulations imposing assessments 
were arbitrary and capricious, alleging that the Secretary has never justified the need for the 
generic advertising supported by the assessments. The Secretary employed formal rulemaking 
before amending the marketing orders to permit paid advertising programs which are authorized 
by the AMAA. The Secretary’s findings as to the benefits of advertising are extensive. He 
allowed the commodity committees to institute such programs subject to his approval of their 
annual budgets. The agency had good cause to dispense with full notice and comment with 
respect to the annual assessment rate which is based on crop estimates that are not available 
until midway in the harvest season. Furthermore the rate is determined according to a 
Statutorily required calculation, involving projections of expected expenses and anticipated 
shipments which are formulated at public meetings where plaintiffs were able to make their 
comments. The need to communicate the assessment rate to the industry as expediently as 
possible also supports shortening or eliminating the comment period. Although noting that an 
agency must comply with the APA as fully as possible, and that the elimination of a comment 
period (as was done from 1980 to 1987) cannot be condoned, the Court nonetheless found that 
failure to provide notice and comment under these circumstances, even without good cause, 
would be harmless error under the test described in Riverbend Farms. Similarly, the practice of 
publishing a one paragraph final rule stating that expenses of a certain amount were authorized 
and a certain assessment rate established is not the preferred format for a statement of basis and 
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purpose, which is intended to facilitate judicial review. However, the Court held that eight years 
of assessments need not be invalidated for failure to include an explanation which is readily 
discernible from committee minutes, marketing policies and field office memoranda. Although 
assessment regulations issued in mid-season and effective as of the start of the season are fully 
retroactive, they are not prohibited under the reasoning of Bowen v. Georgetown Univ. Hosp., 488 
U.S. 204 (1988) because they do not alter the past legal consequences of past actions. Handlers 
are obligated to pay the valid expenses of the committees. The publication of the assessment 
tate merely quantifies the amount of that obligation already imposed by Congress. Handler 
assessments to support the generic advertising program do not violate their First Amendment 
rights of free speech and free association under the test applied in Frame. Legislative history 
reveals that the programs were implemented to serve a compelling governmental interest, the 
stabilization of farm income, and the related needs and security of all segments of the economy. 
The purpose of the generic advertising programs is ideologically neutral, and the infringement 
of First Amendment rights is slight, inasmuch as the advertising programs are limited to 
commercial speech and do not include authorization for political activities. Plaintiffs’ arguments 
are disagreements over promotional strategy which do not eliminate their obligation to support 
the programs. 

Regional distinctions in marketing orders, which reflect the differing marketing needs of 
different commodities and geographic areas, are reasonably related to the declared policy of the 
Act, and do not violate equal protection guarantees. The AMAA’s delegation of assessment 
authority to the Secretary is not an unconstitutional delegation of legislative power. In 
authorizing the Secretary to impose assessments, after rulemaking, for a limited range of 
activities, the Act provides the requisite guidelines to enable a court to ascertain whether the will 
of Congress has been obeyed. Nor is there any unlawful delegation of legislative power from 
the Secretary to the committees. All budgets, plans, and projects formulated by the committees 
require the Secretary's approval. Given that all parties contributed to the considerable delay in 
the proceedings, that delay did not result in denial of due process. 


Oliver W. Wanger, United States District Judge. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA 


MODIFIED MEMORANDUM OPINION AND ORDER 
RE: CROSS-MOTIONS FOR SUMMARY JUDGMENT 


On March 13, 1992, the Court heard the parties’ cross-motions for summary 
judgment. Upon due consideration of the written and oral arguments of the 
parties and the administrative record, the Court now enters its order granting 
defendant’s motion for summary judgment. 

Plaintiffs are growers and handlers of nectarines, plums and peaches. 
Acting under 7 U.S.C. § 608c(15)(B), plaintiffs have filed a complaint seeking 
review of the Secretary of Agriculture’s dismissal of their action challenging 
Marketing Orders 916 (regulating the handling of nectarines) and 917 
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(regulating the handling of pears, plums and peaches), promulgated under the 
Agricultural Marketing Agreement Act of 1937 (AMAA of "the Act"), 7 
US.C. § 601, et seq. 

Two separate administrative proceedings are involved. Pursuant to 7 U.S.C. 
§ 608c(15)(A), plaintiff Wileman Bros. and Elliott, Inc., initially filed a petition 
with the U.S.D.A. on April 20, 1987 ("Wileman I").’ This action, later joined 
by plaintiff Kash, Inc., challenged the validity of the marketing orders from 
1980-1987. A second petition, initially filed on June 6, 1988, challenged the 
marketing orders as amended in 1988 ("Wileman II").? The petitions were 
considered independently of each other by Administrative Law Judge ("ALJ") 
Dorothea A. Baker, who found in favor of plaintiffs. Judicial Officer Donald 
A. Campbell consolidated the cases and reversed ALJ Baker’s decisions on 
appeal. 

The parties agree that there are no material facts in dispute, and that this 
action is appropriate for summary judgment. 

By prior order of the Court, plaintiffs have been paying assessments 
required by the marketing orders into a trust fund account pending the 
outcome of these motions. 


I. BACKGROUND 


Congress passed the AMAA "to establish and maintain such orderly 
marketing conditions for agricultural commodities" as will establish "parity 
prices" for those commodities. 7 U.S.C. § 602(1). The Act authorizes the 
secretary to issue marketing orders for certain commodities including fruits 
such as nectarines, peaches and plums. 7 U.S.C. § 608c(2)(A). 

The Secretary may issue marketing orders upon a finding that the order 
"will tend to effectuate the declared policy of the Act,’ after providing 


‘AMA Docket No.s F&V 916—1, 916-2, 917-3. all citations to the administrative record are 
herein referred to by either Wileman I or II, followed by the number of the part of the record, 
and the page or exhibit number. The administrative record in Wileman I consists of 42 parts; 
Wileman II consists of 74 parts. 


2AMA Docket Nos. F&V 916-3 and 917-4. 


3While the Act authorities the Secretary to enter into marketing "agreements" with handlers, 
7 U.S.C. § 608b, the Secretary may also issued marketing "orders" which are binding on handlers 
even where the handler does not wish to be a party to an “agreement.” 7 U.S.C. § 608c(3), (4), 
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adequate notice and hearing, as defined under the Administrative Procedures 
Act (APA), 5 U.S.C. § 551 et seq. 7 U.S.C. § 608c(3), (4). Additionally, the 
marketing orders must be approved by either two-thirds of affected producers, 
or by producers who market at least two-thirds of the volume of the 
commodity. 7 U.S.C. § 608c(9) (B). 

Marketing orders may contain terms: 


[ljimiting, or providing methods for the limitation of, the total quantity 
of any such commodity or product or of any grade, size, or quality 
thereof, produced during any specified period or periods, which may be 
marketed in or transported to any or all markets in the current of 
interstate or foreign commerce. . . 


7 US.C. § 608c(6)(A). 

Under the AMAA, marketing orders are implemented by committees 
composed of members of the affected industry. 7 U.S.C. §§ 608c(7)(C), 610. 
Members of the committees are appointed by the Secretary, serve without 
compensation and are subject to removal at any time by the Secretary. 7 
C.F.R. §§ 916.23, 916.62, 917.25, 917.30. Based on comments received from 
members of the industry, the committees make recommendations to the 
Secretary and administer the Secretary's orders subject to the review and 
approval of the Secretary. 7 U.S.C. § 608c(7)(C); 7 C.F.R. §§ 916.30, 917.33. 
"Each and every regulation, decision, determination or other act of the 
committee shall be subject to the continuing right of the Secretary to 
disapprove of the same at any time." 7 C.F.R. §§ 916.62; 917.30. Committee 
members are entitled to immunity from antitrust liability to the extent that 
their actions have been authorized by the AMAA. 7 U.S.C. § 608b; Wileman 
Bros. & Elliott, Inc. y. Giannini, 909 F.2d 332, 335 (9th Cir. 1990). 

Marketing Order 916, which regulates the handling of nectarines, was 
promulgated by the Secretary in 1958. 23 Fed. Reg. 4616 (June 25, 1958). 
Marketing Order 916 is administered by the Nectarine Administrative 
Committee, consisting of eight members appointed by the Secretary. 7 C.F.R. 
§ 916.20. 

Marketing Order 917 was issued in 1939 to regulate the handling of pears, 


(6) an d (9). 
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plums and peaches grown in California. 4 Fed. Reg. 2135 (May 26, 1939). 
Those portions of the order affecting pears are not at issue here. The plum 
portion of Marketing Order 917 was terminated as of September 12, 1991. 
Marketing Order 917 is administered by a Control Committee consisting of 
25 members selected by the Secretary. 7 C.F.R. §§ 917.16-19. A separate 
committee administers the marketing order for each of the commodities. 7 
C.F.R. § 917.20. The Peach Commodity Committee is still in existence, while 
the Plum Commodity Committee ceased to exist when the plum marketing 
order was terminated. 


II. STANDARDS AND SCOPE OF REVIEW 


7 US.C. § 608c(15)(A) permits any handler subject to an order to petition 
the Secretary for its modification or an exemption. After a mandatory hearing 
before an Administrative Law Judge, administrative appellate review is 
afforded by the Judicial Officer of the Department of Agriculture. The 
Secretary's decision, as made by the Judicial Officer, "shall be final, if in 
accordance with law." 7 U.S.C. § 608c(15)(A). The handler may appeal the 
Secretary’s ruling to the appropriate district court, which, if it determines that 
the Secretary's ruling is not in accordance with law, "shall remand such 
proceedings to the Secretary with directions either (1) to make such ruling as 
the court shall determine to be in accordance with law, or (2) to take such 
further proceedings as, in its opinion, the law requires." 7 U.S.C. § 
608c(15)(B). 

Judicial review requires a two-step analysis of the Secretary's decision. The 
court must first determine whether the Secretary's decision is based on 
“substantial evidence." 5 U.S.C. § 706(2)(E). As outlined in Lewes Dairy, Inc. 
v. Freeman, 401 F.2d 308, 315-316 (3d Cir. 1968), cert. denied, 394 U.S. 929 
(1969): 


The power of the District Court in reviewing the decision of the 
Secretary, following his adjudicatory hearing, is not a de novo fact finding 
process. It is limited to a determination of whether the rulings of the 
Secretary are in accordance with law and his findings are supported by 
substantial evidence. If they are, they may not be disturbed. Because 
there attaches to the determination of an administrative agency a 
presumption of the existence of facts justifying the determination, the 
burden of proof falls on the party challenging the validity of the agency’s 
ruling. (citations omitted). 
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Substantial evidence is "more than a scintilla. It means such relevant evidence 
as a reasonable mind might accept as adequate to support a conclusion." 
Richardson v. Perales, 402 U.S. 389, 401 (1971), quoting, Consolidated Edison 
Co. v. N.L.R.B., 305 U.S. 197, 229 (1938). Where the Secretary's 
determinations turn on purely legal questions concerning the requirements of 
the applicable statutes, they are reviewed de novo. Desir v. Ilchert, 840 F.2d 
723, 726 (9th Cir. 1988). 

The court must also analyze whether the Secretary’s decision is arbitrary 
and capricious, an abuse of discretion, or otherwise not in accordance with 
law. 5 U.S.C. § 706(2)(A). "To make this finding, the court must consider 
whether the decision was based on a consideration of the relevant factors and 
whether there has been a clear error of judgment. . . . Although this inquiry 
into the facts is to be searching and careful, the ultimate standard is a narrow 
one. The court is not empowered to substitute its judgment for that of the 
agency." Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 
(1971). 


Normally, an agency rule would be arbitrary and capricious if the agency 
has relied on factors which Congress has not intended it to consider, 
entirely failed to consider an important aspect of the problem, offered an 
explanation for its decision that runs counter to the evidence before the 
agency, or is so implausible that it could not be ascribed to a difference 
in view or the product of agency expertise. 


Motor Vehicle Mfrs. Ass’n v. State Farm Mutual, 463 U.S. 29, 43 (1983). 
The standard does not change where, as here, the administrative agency 
disagrees with the conclusions of its ALJ.‘ The ALJ’s findings are part of the 


“Plaintiffs contend that no deference should be afforded the findings of the Judicial Officer 
as he is not a neutral magistrate. They allege that he has a history of merely "rubber-stamping" 
ALJ rulings which fzvor the Secretary, while consistently reversing those rulings which are 
unfavorable. They further allege that in this case, the Judicial Officers’ decision is a 
"regurgitation of U.S.D.A. counsel’s appellate brief choreographed to ensure victory for 
U.S.D.A." in which he "manipulated and distorted facts to fit a preconceived result." Plaintiffs 
devote 25 pages of their brief to outlining instances of the Judicial Officer modifying or deleting 
the findings of the ALJ. 

To the extent that the Judicial Officer’s rulings are arbitrary and capricious or were made in 
the absence of substantial evidence, it is the duty of the reviewing court to find that they are not 
in accordance with law. Nothing more is required as plaintiffs have not demonstrated that the 
Judicial Officer was impermissibly biased as a matter of law. The allegations and case citations 
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record to be weighed against other evidence. Saavedra v. Donovan, 700 F.2d 
496, 498 (9th Cir. 1983), cert. denied, 464 U.S. 893 (1983). The weight 
accorded the ALJ’s findings is greatest where credibility based on witness 
demeanor is at issue. With respect to derivative inferences, however, the 
reviewing court’s deference is to the agency and not to the ALJ. Stamper v. 
Secretary of Agriculture, 722 F.2d 1483, 1486 (9th Cir. 1984). 

The parties cannot agree as to what evidence should properly be reviewed 
in this § 608c(15)(B) proceeding.” The government argues that under the 
unique statutory scheme of the AMAA, the reviewing court is to look not only 
at the rulemaking record, but at the much broader record developed in the 
administrative trial before the ALJ. Plaintiffs contend that the record which 
must be reviewed is limited to Administrative Trial Exhibits 31, 32, 33 and 
297, which the parties stipulated constituted the entire rulemaking record. 

The law is unclear. The government provides no authority for its position, 
while plaintiffs cite U.S. Lines v. Federal Maritime Commission, 584, F.2d 519, 
534 (D.C. Cir. 1978), which stands for the settled proposition that only 
information included in the administrative record may be relied on by the 
agency during judicial review. The case does not define the composition of 
the administrative record, where, as here, an administrative rulemaking record 
exists separate from the 15(A) proceedings record before the ALJ. 

The AMAA is a unique statute which prevents direct judicial review of the 


submitted by plaintiffs do not establish the clear evidence required to overcome the presumption 
that a public officer has properly discharged his official duties. See American Federation of 
Government Emp. v. Reagan, 870 F.2d 723, 727 n.33 (D.C. Cir. 1989). 


The same issue arose in the administrative adjudication, although the parties adopted 
different positions than they now take. The government contended that in a § 608c(15)(A) 
proceeding the decisionmakers are to look only at the information in front of the Secretary at 
the time rulemaking occurred. It argued that no new facts should be introduced in the 
administrative trial, and to the extent it was, it should play no part in either the decision of the 
ALI or the Judicial Officer. The Judicial Officer agreed that the ALJ erred in allowing plaintiffs 
to introduce new evidence, holding that "[i]t is well settled that the lawfulness of a Marketing 
Order or a provision thereof or a regulation issued thereafter must be judged by the facts 
contained in the formal or informal hearing record, rather than by facts petitioners would seek 
to introduce at a § 608c(15(A) hearing." Wileman II, Judicial Officer’s Opinion at 47. The 
Judicial Officer is correct in stating that courts have upheld the Secretary’s decision to exclude 
new evidence in a 15(A) hearing. See Dairymen’s League Coop. Ass’n v. Brannan, 173 F.2d 57, 
66 (2d Cir.), cert. denied, 338 U.S. 825 (1949); United States v. Mills, 315 F.2d 828, 836 (4th Cir.), 
cert. denied, 374 U.S. 832 (1963). 
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Secretary's regulations, a right plaintiffs would otherwise have. The court is 
prohibited from ruling on the legality of agency regulations, but must rule on 
the adequacy of the Secretary’s determination that his own regulations are 
valid. 7 U.S.C. § 602c(15)(B). It is unnecessary to decide this issue. 
Although the entire record certified by the Secretary has been fully reviewed, 
sufficient evidence exists in the four trial exhibits which the parties stipulated 
constitute the entire rulemaking record to resolve all matters in contention in 


this § 608c(15)(B) proceeding. 
II. DISCUSSION 


Plaintiffs’ First Amended Complaint seeks an order declaring the 
Secretary's Final Decision and Orders are not in accordance with law. 
Marketing orders 916 and 917 were substantially revised in 1988, 1991 and 
1992. Much of the Judicial Officer’s decision is therefore now moot. Accord 
Wileman Bros. & Elliott, Inc. v. Yeutter, 87-2938, unpublished opinion of 
October 29, 1990, at 10 n.3 (9th Cir.) (noting plaintiffs’ argument as to 
procedural flaws in promulgation of maturity standards moot due to 
promulgation of new maturity regulations in 1988). Review of the decision is 
limited to the portions of Marketing Orders 916 and 917 which are still 
operative, and those portions no longer in existence but under which monetary 
relief could be granted. 


A. Plaintiffs’ Right to Monetary Awards 


1. Recov f Dam for r Sei Frui 


Plaintiffs allege they have lost five million dollars as the result of the seizure 
and destruction of fruit which failed to meet the maturity and size standards 
established in the marketing orders.° Plaintiffs allege in this action, as well 


Plaintiffs’ complaint alleges only that the maturity regulations resulted in financial loss. 
They now contend in their motion for summary judgment that the size regulations also caused 
loss. Plaintiffs advance other claims in this motion not alleged in their complaint. The 
government has responded to these claims. When deciding a summary judgment motion a court 
may evaluate not just the issues pleaded but those which can reasonably be raised in an amended 
pleading. In re Zweibon, 565 F.2d 742, 748 n.20 (D.C. Cir. 1977); National Agr. Chemicals Ass’n 
v. Rominger, 500 F. Supp. 465, 473 (E.D. Cal. 1980). All of plaintiffs’ ciaims have been 
considered. 
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as in an ongoing antitrust suit against members of the committees, that 
heightened maturity, i.e., ripeness, standards were unlawfully implemented. 
They contend that in 1980 the committees issued decrees barring the sale of 
fruit which was not “well-matured.". The previous minimum maturity 
requirement was “mature." In order to enforce the heightened standard, a 
system of color chips and descriptive tables was developed, in which it was 
necessary for handlers to demonstrate that their fruit was the color of typically 
well-matured fruit of that particular variety. 

In 1988, the "well-matured" standard was codified in the marketing orders, 
however, plaintiffs allege that the rulemaking process was in contravention of 
the APA. In 1988, the Secretary also issued rules barring the sale of smaller 
sized nectarines, peaches and plums. Plaintiffs contend that the promulgation 
of these rules was also procedurally flawed. Plaintiffs allege that the 
Secretary's enforcement of these requirements forced them to discard up to 
fifty percent of their tree fruit crops in some years. 

Plaintiffs seek monetary recovery from the Secretary on two bases: (1) 
consequential damages for forced compliance with rules promulgated in 
contravention of the APA; (2) unlawful taking of their fruit without just 
compensation under the First Amendment.’ As to the consequential damages 
claims, without a waiver of sovereign immunity by the United States, plaintiffs 
cannot recover monetary damages. See United States v. Testan, 424 U.S. 392, 
401-02 (1976) ("Where the United States is the defendant and the plaintiff is 
not suing for money improperly exacted or retained, the basis of the federal 
claim whether it be the Constitution, a statute, or a regulation does not create 
a cause of action for money damages unless. . .the basis ‘in itself. . .can fairly 
be interpreted as mandating compensation by the Federal Government for the 
damage sustained” quoting Eastport S.S. Corp. v. United States, 372 F.2d 1002, 
1008-09 (Ct. C1. 1976)). “[T]he United States has not waived its sovereign 
immunity with respect to liability for consequential damages caused by invalid 
marketing orders." Cal-Almond, Inc. v. Yeutter, 756 F. Supp. 1351, 1356 n.2 
(E.D. Cal. 1991). Neither the AMAA nor the APA provide a waiver of 
sovereign immunity so as to permit plaintiffs to recover monetary damages 


7To the extent that plaintiffs’ first amended complaint raises a parallel taking clause claim 
regarding assessments: imposed to fund the committees’ operations, the claim has been 
abandoned. Nowhere in plaintiffs’ voluminous briefs was the issue raised, even though the 
government refuted the validity of the claim in its opening brief. 


— — a a © 
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against the United States.* 

This Court also lacks jurisdiction to consider a taking claim. As explained 
in McKeel v. Islamic Republic of Iran, 722 F.2d 582, 590 (9th Cir. 1983), cert. 
denied, 469 U.S. 880 (1984): 


There is district court jurisdiction for civil actions against the United 
States, such as a taking claim, only if the damages sought do not exceed 
$10,000. 28 U.S.C. § 1346(a)(2). Because appellants contend that each 
claim against [appellee] amounts to at least $5,000,000. . . jurisdiction 
would lie not with the district court, but with the United States Claims 
Court, 28 U.S.C. § 1491. 


See also Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1020 (1984) ("Once a 
taking has occurred, the proper forum for [plaintiff's] claim is the Claims 
Court")? 

Plaintiffs suggest that under the AMAA, this Court has jurisdiction to 
determine whether or not a taking occurred, while the Claims Court could 
later determine the amount of recovery. Plaintiffs cite no authority for the 
proposition that the issues of liability and damages can be bifurcated in such 
a manner.” Allowing plaintiffs to seek partial adjudication of their taking 
claim in district court would circumvent the jurisdictional limits of the Tucker 


®piaintiffs also seek consequential damages against the Secretary resulting from the alleged 
actions of the members of the committees, as his agents, in creating and maintaining the Tree 
Fruit Reserve in violation of federal and state antitrust law. Sovereign immunity bars this claim. 


°To the extent that plaintiffs argue that the taking occurred because of the illegal actions 
of the Secretary, i.e., he enforced rules which were never validly promulgated, they appear to lack 
a cause of action in the Claims Court also. See Florida Rock Indus., Inc. v. United States, 791 
F.2d 893, 898 (Fed. Cir. 1986), cert. denied, 479 U.S. 1053 (1987) ("The Tucker Act suit in the 
Claims Court is not, however, available to recover damages for unauthorized acts of government 
officials.") Yet the potential lack of an alternate forum has no bearing on the fact that the 
United States has not waived its sovereign immunity for a claim of consequential damages. 


The single authority that plaintiffs cite, Galloway Farms, Inc. v. United States, 834 F.2d 998 
(Fed. Cir. 1987), hold that jurisdiction is proper only in the Claims Court. Jd. at 1000. It does 
not suggest that a district court can decide liability issues if it lacks jurisdiction. If plaintiffs cite 
to the case as authority for the judicial system’s dislike of bifurcation (e.g., bifurcating the taking 
claim from the rest of plaintiffs’ claim), such a procedure would waste judicial resources by 
requiring two courts to try most aspects of the claims. 
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Act, 28 U.S.C. § 1491.” 


2. Recovery of Assessments 


Plaintiffs seek the refund of assessments which they paid from 1980 to the 
present.” The expenses to administer the marketing orders are funded 
through assessments imposed on handlers based upon the volume of fruit they 
ship. 7 U.S.C. § 610(b)(2)(ii). The committees are required to submit 
budgets to the Secretary, along with a recommendation as to the rate of 
assessment for the year. 7 C.F.R. §§ 916.31(c), 917.35(f). Expenses fall into 
four categories; administration costs, inspection services, research, and the 
largest of the four, advertising and promotion. The Secretary then makes a 
final decision, in the form of a rule, as to the committees’ budgets and the 
assessment rates to be imposed.” 

The government argues that, as with the claims for money damages 
discussed above, the doctrine of sovereign immunity bars recovery of these 
assessments regardless of the merits of plaintiffs’ claims. The Supreme 
Court’s holding in Bowen v. Massachusetts, 487 U.S. 893 (1988), demonstrates 
that the claim for recovery of assessments cannot properly be characterized 
as one for imposition of monetary damages against the United States. Bowen 
involved a state’s attempt to be reimbursed for Medicaid payments originally 
paid by the federal government. On appeal, the federal government argued 
the district court lacked jurisdiction to hear the state’s claim, as it was not an 
action “seeking relief other than money damages." Jd. at 891. The Court 


t 


‘plaintiffs have not requested a transfer of these claims to the Claims Court via 28 U.S.C. 
§ 1631. 


plaintiffs seek the refund of assessments levied from 1980 through 1986 and the release 
of funds maintained in a trust account equal to the assessments levied from 1987 to the present. 
On July 6, 1989, the Honorable Edward D. Price ordered plaintiffs’ assessments from the years 
1987 and 1988 placed in a trust fund. The parties stipulated on February 23,1990, that future 
assessments also would be placed in the trust fund until this litigation is resolved. 


For instance, on October 2, 1992, the Secretary published a final rule setting assessment 
rates for California nectarines and peaches. 57 Fed. Reg. 45559 (1992). He adopted the budget 
and assessments of both committees. The nectarine committee set a total budget for 1992-93 
at $4,106,247. $569,940 was designated for administrative expenses, $1,009,085 for inspection 
costs, $125,322 for research and $2,192,400 for marketing development. An assessment rate of 
$0.1825 per 25-pound package was imposed. Id. 
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rejected that argument, holding that "the monetary aspects of the relief that 
the State sought are not ‘money damages’ as that term is used in the law." Id. 
at 893. 


Our cases have long recognized the distinction between an action at law 
for damages--which are intended to provide a victim with monetary 
compensation for an injury to his person, property, or reputation--and an 
equitable action for specific relief--which may include an order providing. 
. for "the recovery of specific property or monies". . .The fact that a 
judicial remedy may require one party to pay money damages to another 
is not a sufficient reason to characterize the relief as "money damages." 


Id. (citations omitted) (emphasis in original). 

Plaintiffs cannot recover for losses in the form of consequential damages 
because the United States has not consented to be liable for plaintiffs’ injuries 
to their property. However, equitable relief can be fashioned requiring "the 
recovery of specific monies." Where such equitable relief is appropriate, the 
purpose is not to compensate for injuries suffered, but to return property to 
its rightful owner. As the Court concluded in Bowen, a congressional bar on 
the award of "monetary damages" is not the same as prohibiting the grant of 
“monetary relief." Id. at 896." 

The Ninth Circuit has expressed the same view. In refusing to excuse 
plaintiffs from the requirement that they exhaust their administrative 
remedies, the Ninth Circuit rejected plaintiffs’ argument that even if they were 
to prevail in the administrative proceedings they could not obtain a refund. 
Wileman Bros. & Elliotte, Inc. v. Yuetter, 87-2938, unpublished opinion of 
October 29, 1990, at 9 (9th Cir.). The court stated, "We have previously 
indicated, however, that a remedy would be available to nonmilk handlers who 
ultimately prevail in their petitions." Id. The identical language was used in 
Saulsbury Orchards & Almond Processing, Inc. v. Yeutter, 917 F.2d 1190, 1195 


See also Marshall Leasing, Inc. v. United States, 893 F.2d 1096, 1099 (9th Cir. 1990) (claim 
seeking return of automobile forfeited pursuant to 21 U.S.C. § 881 cognizable under APA); 
Zellous v. Broadhead Assoc., 906 F.2d 94, 98 (3rd Cir. 1990) (claim seeking reimbursement of 
utility payments made to HUD cognizable under APA); Northern Cheyenne Tribe v. Lujan, 804 
F. Supp. 1281, 1287-88 (D. Mont. 1991) (claim seeking return of rental and bonus payments 
made to federal government cognizable under APA); Sterling v. United States, 749 F. Supp. 1202, 
1207 (E.D.N.Y. 1990) (claim seeking return of money seized by DEA agents cognizable under 
APA); Sarit v. Drug Enforcement Admin., 759 F. Supp. 63 68 (D.R.I. 1991) (same) 
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(9th Cir. 1990); and in Navel Orange Admin. Committee v. Exeter Orange Co., 
Inc., 722 F.2d 449, 452 (9th Cir. 1983), the court stated: 


If the ultimate determination of the administrative proceeding, emanating 
either from the Secretary of Agriculture or from the federal courts 
through the statutory right of appeal, should substantiate [the handler’s} 
challenges to the marketing orders, then refund of any paid assessments 
found not to have been due would be in order. 


See also United States v. Riverbend Farms, Inc., 847 F.2d 553, 559 (9th Cir. 
1988)("We are satisfied that the district court, upon proper application, can 
shape relief to protect the handler’s rights in case any challenge to the 
marketing order is ultimately substantiated"). 

The government has not suggested that section 704 of the APA prevents 
these issues from being decided. Section 704 bars a district court from 
reviewing an agency action when there is an adequate remedy in another 
forum. See, e.g., Bowen at 903. Such a potential remedy is a suit for money 
damages in the Claims Court, i.e., the equitable claim seeking recovery of the 
assessments would be transformed into a claim for money damages equal to 
the amount of the assessments. See Marshall Leasing, 893 F.2d at 110 (district 
court properly refused to hear plaintiffs’ equitable claim for recovery of seized 
automobile based on taking clause grounds because adequate remedy at law 
for money damages in Claims Court). "A court must examine two factors in 
determining whether an adequate remedy at law exists: whether monetary 
relief would be adequate if received and whether there is a forum in which the 
claim for relief can be heard." Id. The first requirement is not at issue here, 
but the second is. 

Although not clearly stated, plaintiffs’ complaint and cross motion for 
summary judgment seek recovery of assessments on four grounds: the 
invalidity of the rule establishing assessments due to procedural flaws in its 
promulgation; the First Amendment; the implied equal protection guarantee 
of the Due Process Clause of the Fifth Amendment; and an unlawful 
delegation of congressional authority. It is necessary to determine whether 
the Claims Court has in the past refused to exercise jurisdiction over any such 
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claims. If it has, it is not an adequate forum. See Bowen, 487 US. at 905. 

The Claims Court has rejected claims seeking monetary damages based on 
the First Amendment and the Due Process Clause of the Fifth Amendment. 
United States v. Connolly, 716 F.2d 882, 887 (Fed. Cir. 1983), cert. denied, 465 
U.S. 1065 (1984); Marshall Leasing, 893 F.2d at 1101. In the 1960’s, the 
Claims Court apparently exercised jurisdiction in summarily rejecting two 
unlawful delegation claims on the merits. See Grymes Hill Manor Estates v. 
United States, 373 F.2d 920 (Cl. Ct. 1967); Norman v. United States, 392 F.2d 
255 (Cl. Ct. 1968), cert. denied, 393 U.S. 1018 (1969). If the same test used 
by the Claims Court in United States v. Connolly, were applied, however, an 
unlawful delegation claim cannot survive. Jurisdiction in the Claims Court is 
proper only if the constitutional provision "can fairly be interpreted as 
mandating compensation for the damages sustained." 716 F.2d at 886, quoting, 
United States v. Mitchell, 463 U.S. 206, 217 (1983). Article 1, section 1 of the 
Constitution does not mandate monetary compensation. 


B. Effect of Recent Amendments to the Marketing Orders 


Marketing Orders 916 and 917 have undergone major changes since 
plaintiffs filed their administrative actions. This is particularly true of the 
issues raised in Wileman I. Many of the regulations complained of no longer 
exist. The most basic change is the elimination of the rules regulating plums. 
On September 16, 1992, the Secretary issued a final rule establishing a two- 
tiered maturity standard for nectarines and peaches. 57 Fed. Reg. 42681 
(1992). The minimum maturity standard was lowered to "mature." Handlers 
may voluntarily seek the designation of “well matured." This higher grade 
classification is "intended to help handlers of well matured fruit to realize any 
price premiums which such fruit may bring." Jd. 

The regulatory language describing the method of determining whether the 
tree fruit is "mature" is very similar to that used from 1980 through 1987.'* 
Peaches must "meet the requirements of U.S. No. 1 grade" but the "Federal 


It is unnecessary to analyze the Claims Court’s jurisdiction to hear the procedural 
invalidity claim, as the District Court has jurisdiction over that claim under 7 U.S.C. § 
608c(15)(B). 


16The new nectarine regulations contain additional requirements regarding scarring. They 
are not at issue here. 
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or Federal-State Inspection Service shall make final determinations on 
maturity through the use of color chips or such other tests as determined 
appropriate by the inspection agency." 57 Fed. Reg. 20735 at 917.459(a)(1).”” 

Adoption of the two-tiered classification system appears to address 
plaintiffs’ complaints about the current system. They have argued that 
consumers, particularly those in locations far from California, would prefer to 
buy fruit which was less ripe when it left the handlers’ facilities. The new 
system allows them to do so. Most importantly, plaintiffs are no longer forced 
to destroy fruit which is not well matured. Plaintiffs will not be prejudiced by 
a voluntary well matured standard. Consumer willingness to pay a premium 
for well-matured fruit will determine the efficacy of the standard in the 
marketplace. 

In 1992, the Secretary also revised the rules governing the adjudication of 
requests to depart from the maturity guidelines. The 1988 regulations gave 
subcommittees of each commodity committee, the power to approve all 
variances. Growers or handlers denied variances by these maturity 
subcommittees could appeal to a committee made up of chairpersons of the 
other two commodity committees and the supervisor of the Federal-State 
Inspection Service (FSIS). Plaintiffs contend that the participation by 
competitors on these committees denies them their due process right to have 
the variance adjudicated by an impartial tribunal. The new regulations entrust 
the determination of maturity variance requests to the FSIS, rather than 
committee members. 57 Fed. Reg. 20735 (1992) at 916.356(a)(1)(ii); 
917.459(a)(1)(ii). 


"The regulations for nectarines are nearly identical. The term “color guides" is substituted 
for “color chips." § 916.356(a)(1). 

One issue that is not entirely moot is any contention that any use of color chips to determine 
maturity is arbitrary and capricious. The new regulations continue to allow the inspection 
services to determine maturity based on the use of color chips. In their reply brief, however, 
plaintiffs concede that “with respect to many varieties the use of color chips will likely provide 
a fair range of maturity." Plaintiffs instead protest that color chips ar an ineffective method of 
determining the maturity of several red and yellow varieties of nectarines. It is unnecessary to 
reach the question of whether the use of color chips as to specific varieties of fruit is arbitrary 
and capricious. There is no evidence that the Federal-State Inspection Service intends to apply 
color chips to every variety in determining whether it meets the lower grade of "mature," nor is 
it required by regulation to do so. The new rules indicate that the stringent color chip system 
in place prior to 1992 will not apply to fruit for which a grade of "mature" is sought. This system 
is reserved for fruit to be graded “well matured." 
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C. Mootness 


Adoption of new regulations moots the claims for declaratory relief as to 
expressly of impliedly repealed regulations. As to nectarines, procedural 
claims regarding size regulation, as well as claims seeking recovery of 
assessments based on alleged violations of the APA and the Constitution 
remain. As to peaches and plums, only plaintiffs’ claims based on recovery 
of assessments remain. 


D. Minimum Size Regulations of Nectarines 


Of the issues which remain in controversy, the first concerns regulations 
promulgated in 1988 increasing minimum size requirements for nectarines. 
See 7 C.F.R. § 916.356. The AMAA expressly authorizes regulation of fruit 
by size. 7 U.S.C. § 608c(6)(A). Similar authorization is found in Marketing 
Order 916. 7 C.F.R. § 916.356. The 1988 regulations increased minimum size 
requirements for 75 specific varieties of nectarines. 53 Fed. Reg. 19225 at 
19228 (1988). Subsequent regulations have made minor changes in 
requirements by variety. See 54 Fed. Reg. 27856 (1989); 55 Fed. Reg. 24215 
(1990); 56 Fed. Reg. 40220 (1991); 56 Fed. Reg. 45884 (1991); 57 Fed. Reg. 
27348 (1992); 57 Fed. Reg. 42681 (1992). Plaintiffs allege that the nectarine 
size regulations as promulgated in 1988 violate the APA in that they are 
arbitrary and capricious and were promulgated without the Secretary providing 
proper notice and comment. 

Plaintiffs make identical allegations as to 1988 size regulations for plums 
and peaches. The plum issue is moot. As to peaches, the Judicial Officer 
correctly found that the 1988 regulations had little impact on minimum size 
requirements. See Wileman II, Judicial Officer’s Opinion at 173-74. The 
interim final rule stated that two varieties of peaches would no longer be 
subject to size requirements. 53 Fed. Reg. 19234 (1988). It also standardized 
the size requirement for all varieties of peaches which are shipped in 
commercially insignificant quantities (i.e., less than 10,000 packages). Such 
varieties shipped from November 1 to July 2 were now required to meet the 
same minimum requirements as those shipped July 3 to October 31. Jd. at 
19234-35. While changes in the nectarine regulations were significant, the 
changes in size regulations for peaches made in 1988 are de minimis. They 
did not draw a single comment in response to the Secretary’s notice for 
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comments. See 53 Fed. Reg. at 19234.% Their promulgation is not 
considered here. 


1. Arbitrary and Capricious 


The ALJ found the 1988 size regulations to be arbitrary and capricious. 
The Judicial Officer disagreed. Review of the informal rulemaking record 
reveals sufficient evidence to support the Secretary’s discretionary decision to 
impose minimum size requirements on nectarines. 

The initial recommendation for the 1988 size regulations was made by the 
Nectarine Administrative Committee after a December 6, 1987 meeting. 53 
Fed. Reg. 12687 at 12688 (1988). The agency sought comments which it then 
responded to in publishing its interim final rule on May 27, 1988. "Many of 
the comments" were submitted by or on behalf of plaintiffs. 53 Fed. Reg. 
19226 at 19227 (1988); see also Wileman II, pt. 31, exhibit GG-HH containing: 
April 28, 1988 letter of F.T. Elliott III; April 28, 1988 letter of Brian Leighton 
(19 pages); April 27, 1998 letter of F.T. Elliott Jr.; April 27, 1988 letter of 
John R. Olive (Sales Manager of Wileman). 

Review of the "supplemental information" published along with the interim 
final rule reveals that the agency fully considered all comments received. It 
summarized positive and negative comments and cited the results of two 
studies, concluding that they bolstered a move to larger fruit. 53 Fed. Reg. 
at 19227." After contemplating all opinions expressed and evidence 


‘8Review of the comments received after the interim final rule was published does reveal 
a 59-page letter written by Brian Leighton, plaintiffs’ former counsel, dated June 22, 19988, 
commenting on the plum, nectarine and peach regulations, which mentions size regulations for 
peaches in two lines. See Wileman II, pt. 31. The Secretary fully considered this comment in 
issuing the final rule regarding peaches. See 54 Fed. Reg. 12427 at 12428 (1989). 


The Secretary utilized a report, entitled Final Report of California Summer Fruits Retailer 
Research by Ervin D. Thuerk. 53 Fed. Reg. 19226 at 19227: 


Mr. Thuerk is a marketing consultant with the Thuerk Pr-Con Company in Westlake 
Village, California. Mr. Thuerk directed a project designed to ascertain individual 
retailers’ attitudes and their wants and needs for fruit quality and maturity. Meetings were 
held with 25 companies in approximately 20 cities, representing nearly 17,000 retail 
supermarkets. These supermarkets equal 38.7 percent of the total industry units operated. 
Information was obtained on: (1) Product needs in the fresh produce market; (2) retain 
marketing trends and how they are changing; (3) consumer attitudes and their changing 
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submitted, the agency concluded: 


The changes are necessary to remove from the market those sizes of fruit 
which are not being well-received by consumers. These actions are 
intended to foster repeat purchase and maintain consumer satisfaction. 
Early season purchases of small-sized nectarines have a negative impact 
on total nectarine sales because consumers do not make repeat 
purchases after being dissatisfied with their original purchases. Increased 
size requirements are needed to make nectarines more marketable and 
are essential for the consumer satisfaction needed to maintain current 
markets and to build new markets. No shortage is expected as a result 
of the size changes, rather, healthier market conditions for California 
nectarines are anticipated. 


Id. at 19228. 

The agency specifically considered, and rejected, two arguments plaintiffs 
again raise here. The first is that size limitations would decrease the volume 
of fruit shipped. The agency responded: 


The Department disputes the contention that the proposal would 


wants and needs; (4) the development of future programs for the marketing of California 
fruits; and (5) attitudes toward industry standards and marketing programs 


Id. Plaintiffs do not contest the scope of the Thuerk Report. The Secretary concluded, "The 
findings indicate that early season fruit which is small in size does not provide satisfaction to the 
consumer, does not encourage repeat purchases, and not does it benefit the market." Jd. 

The summary of Thuerk’s findings includes the following statement, "65 percent of the 
retailers are stressing larger sizes for all fruits. This is what the consumer is buying -- ‘bigger 
is better, even though we know different.’ . . Also, numerous references were made to the need 
for more consistency or uniformity of sizing in the packs." Thuerk Report, Wileman If, pt. 41, 
ex. 32(GG) at 3. The report also contains the following quote from a retailer: "Tell the growers 
we face real problems marketing small fruit. We will not use 4x5 plums or 96/108 size nectarines 
and peaches." 

The administrative record before the Secretary also contained letters from growers in support 
of the size regulations. See Wileman II, pt. 38, ex. 31(HH). For instance, one grower stated his 
opinion that smaller fruit is not acceptable to consumers and that achieving larger size fruit can 
be achieved at minimal cost. Jd., April 8, 1988 letter of LeRoy Giannini ("For reasons best 
known to them, it has become crystal clear the modern-day consumer has become increasingly 
disinterested in taking those very smallest pieces of fruit into their homes. That message has 
been made loud and clear to the Industry"). 
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drastically reduce the volume of fruit shipped because the industry has 
recognized the fact that in past seasons small size nectarines have been 
a detriment to the trade and as such the industry has directed its efforts 
toward production and marketing of better quality and larger size fruit. 
The Department finds that this action is needed to provide fresh markets 
with larger sizes of fruit preferred by these markets. 


Id. at 19227-28. The agency revisited the issue of volume control in publishing 
the final rule one year later. 54 Fed. Reg. 12419 (1989). It again rejected 
plaintiffs’ comments, noting that information from the 1988 season 
demonstrated that "production volume and sales increased with the higher size 
requirements in effect." Id. at 12420. 

A second area of contention was the effective date of the new regulations. 
"[S]ome commentators contended that it is too late for growers to modify their 
cultural practices (i.e., pruning and thinning) in order to meet the more 
restrictive size requirements contained in the proposal." 53 Fed. Reg. at 
19228. Others rejected that argument, arguing “such small size fruit should 
be removed from the market as it would be very difficult to move and would 
in turn adversely affect the pricing structure of the market." Jd. at 19227. The 
Secretary resolved the debate by finding, 


[A]t the time the committee made its recommendation most growers had 
begun to undertake ordinary cultural practices on their orchards to attain 
desirable fruit size. Any committee recommendation reflects the 
sentiments of the industry and the feasibility and practicality of the 
contemplated action. 


Id. at 19228.” That the agency disagreed with plaintiffs’ contentions, does 
not, of course, make its actions arbitrary and capricious. “So long as it 
explains its reasons, it may adopt a rule that ail commentators think is stupid 


Plaintiffs appear to contend that the Secretary’s decision as to the effective date of the 
regulations was arbitrary and capricious because, in rejecting similar size regulations proposed 
by the plum committee, he cited growers’ inability to make cultural changes at such a late date 
in the season. See 53 Fed. Reg. 19218 at 19220 (1988). Contrary to demonstrating arbitrary 
decisionmaking, these apparently inconsistent decisions regarding the inability to make cultural 
changes can reasonably be explained by the differences in the two commodities. Plaintiffs 
concede that grower opposition to the implementation of size regulations for plums was much 
greater than for nectarines. 
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or unnecessary." Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479, 1487 (9th 
Cir.), cert. denied, 113 S.Ct. 598 (1992). 


2. Procedural ‘Requirements 


Plaintiffs next allege that the 1988 size regulations for nectarines are invalid 
because they were promulgated in contravention of the procedural 
requirements provided by the APA.“ The ALJ agreed, but was reversed by 
the Judicial Officer. Specifically, plaintiffs allege that the agency provided only 
15 days for public comment and no waiting period before the regulations 
became effective. 

The proposed rule was published on April 18, 1988. 53 Fed. Reg. 12687 
(1988). Only a 15-day comment period was provided, as the Secretary 
determined: 


A comment period of less than 30 days is deemed appropriate for this 
proposal. The harvest and shipment of the 1988 nectarine crop is 
expected to start April 25, 1988, and growers and handlers should be 
given as much notice as possible of any changes, if adopted, to permit 
the industry to plan accordingly. Moreover, the Department already has 
received letters in opposition to the proposed nectarine size changes 
indicating the industry is aware of the committee’s recommendation. 


21Pjaintiffs contend that internal regulations of the agency provide evidence of the invalidity 
of the size or assessment regulations. Plaintiffs cite to “Department Regulation" DR 1512-1, 
issued December 15, 1983, which states in part: 


The Department is committed to providing the public reasonable opportunity to’ 
participate in rulemaking. For rules that.have a substantial effect, it is recommended that 
comment periods on proposed regulations be thirty-days or more. 


DR 1512-1 contains the following disclaimer: 


[T]his directive. . .is not intended to create any right or benefit, substantive or procedural, 
enforceable at law by a party against the United States [or] its agencies. . . 


(emphasis in original). The agency’s compliance or noncompliance with DR 1512-1 is not 
judicially reviewable. Cal-Almond, Inc. v. USDA, No. CV-F-91-123-REC, Order of June 3, 1992 
at 21; State of Michigan v. Thomas, 805 F.2d 176, 187 (6th Cir. 1986)(interpreting identical 
language in Executive Order 12,291). 
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53 Fed. Reg. at 12690. The interim final rule was published on May 27, 1988. 
53 Fed. Reg. 19226 (1988). It became effective immediately. An additional 
45-day comment period was provided. ‘The Secretary determined: 


Pursuant to 5 U.S.C. 553, it is found and determined that it is 
impracticable, unnecessary, and contrary to the public interest to give 
notice prior to putting this rule into effect, and that good cause exists for 
not postponing the effective date of this action until 30 days after 
publication in the Federal Registrar because: (1) Shipments of 1988 crop 
nectarines have begun and this action should cover as much of the 1988 
crop as possible. . . 


. . An opportunity needs to be provided for interested persons to file 
comments, but, as mentioned earlier, it is imperative that the size and 
maturity requirements and variance procedures apply to as much of the 
1988 crop as possible.” 


53 Fed. Reg. at 19231-32. The final rule was published on May 27, 1989. 54 
Fed. Reg. 12419 (1989). 

In analyzing procedural compliance, it is important to separate out the 
Secretary’s decision that good cause existed to forgo the 30-day waiting period 
from his decision that good cause existed to implement the regulation prior 
to providing the full 30-day comment period. In ruling on volume restriction 
regulations promulgated weekly pursuant to the navel orange market order, 
the Ninth Circuit recently explored the concept of the good cause exception, 
as well as the Secretary’s history of non-compliance with the APA. Riverbend 
Farms, 958 F.2d at 1485. It held that the good cause exception which allows 
an agency to forego the 30-day waiting period between publication of a final 
rule” and its effective date is independent from the good cause exception 
excusing an agency from abiding by the notice and comment requirements: 


Unlike the notice and comment requirements, which are designed to 


* Additional reasons are provided by the Secretary but they deal with the portion of the 
tule affecting change in maturity standards. 


Here, the interim final rule rather than the final rule is at issue as the regulations became 
effective upon promulgation of the interim final rule. 


WILEMAN BROS., et al v. EDWARD MADIGAN 27 
52 Agric. Dec. 5 


ensure public participation in rulemaking, the 30-day waiting period is 
intended to give affected parties time to adjust their behavior before the 
final rule takes effect. This is sensible; until the final rule is published, 
the public is not sure of what the rule will be or when the rule will 
actually be promulgated. In addition, a window of time usually causes 
no harm. 


Id.; see also U.S. Steel Corp. v. EPA, 605 F.2d 283, 289-90 (7th Cir. 1979), cert. 
denied, 444 U.S. 1035 (1980) (good cause more easily found as to 30-day 
waiting period). 

The court held that good cause to make weekly volume restriction 
regulations immediately effective was demonstrated. The affected parties had 
advance notice sufficient to permit them to adjust their behavior and requiring 
a 30-day waiting period would cause great harm. 958 F.2d at 1485. Both 
conditions exist here. Growers and handlers knew well in advance that the 
Secretary intended to institute size regulations for the 1988 season. The 
proposed rule, published 39 days prior to the regulation becoming effective, 
expressly stated that intention: 


The harvest and shipment of the 1988 nectarine crop is expected to start 
April 25, 1988, and growers and handlers should be given as much notice 
as possible of any changes, if adopted to permit the industry to plan 


accordingly. 


53 Fed. Reg. at 12690. Also, as discussed above, the Secretary found in 
publishing the interim final rule: 


[A]t the time the committee made its recommendation most growers had 
begun to undertake ordinary cultural practices on their orchards to attain. 
desirable fruit size. 


53 Fed. Reg. at 19228. Further evidence of growers’ knowledge is a letter 
referenced in the “supplemental information" published along with the 
proposed rules. The writer opposed the proposed regulations, but understood 
as of March 1988, that the Secretary intended to apply them in the 1988 
season. 53 Fed. Reg. at 12688. Review of letters written by plaintiffs in 
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response to the proposed rules demonstrate a similar understanding.” 

The Secretary correctly found that requiring the 30-day waiting period in 
this case would cause harm to the nectarine industry. 53 Fed. Reg. at 19231- 
32. In issuing the interim rule, the Secretary found "[e]Jarly season purchases 
of small-sized nectarines have a negative impact on total nectarine sales 
because consumers do not make repeat purchases after being dissatisfied with 
their original purchases." Jd. at 19228. Following the logic of the agency’s 
factual finding, allowing the sale of small-sized fruit for another thirty days at 
the beginning of the season would have had a detrimental impact on the sale 
of nectarines throughout the season. Agencies may depart from APA 
procedures "where compliance would jeopardize their assigned missions." 
Riverbend Farms at 1484. Here, the Secretary had a basis to determine that 
compliance with the 30-day waiting period would harm the sale of a 
commodity he had a duty to promote. 

Waiting an additional thirty days to enforce the rules also would have 
created inequities within the industry. The California stone fruit industry is 
a highly regulated industry in which growers and handlers reasonably depend 
on the Secretary to issue rules which will be applicable throughout a growing 
season. Different varieties of nectarines are harvested at different times 
beginning in late spring and continuing throughout the summer. If an 
additional thirty days had been required, those growers whose fruit matured 
early in the season would have had an unfair advantage (i.e., the ability to sell 
small fruit) over those who harvest later in the season.” 

The second procedural flaw alleged is the agency’s failure to provide a 30- 
day comment period prior to the regulation becoming effective.* The 
government advances alternate justifications to address this contention. First, 
it suggests that a fifteen day comment period is in itself sufficient. While the 


In these letters, plaintiffs protest that others are unaware of the new regulations, yet 
provide no support for this allegation. See Wileman II, pt. 31, exhibit HH. 


Plaintiffs claim, without support, that the agency created the time urgency by "sitting" on 
the committee’s recommendations for four months. Plaintiffs complained throughout these 
proceedings that the Secretary failed to properly supervise the marketing committees. However, 
here, plaintiffs complain the Secretary took too long to review the marketing committees’ size 
regulation recommendations. 


Fan adequate notice period was provided, as the proposed rule was published 39 days prior 
to it becoming effective. 
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APA mandates no minimum comment period, Riverbend Farms, 958 F.2d at 
1484, the government has not cited any case in which such a brief comment 
period was, by itself, found adequate. 

Second, the government suggests that the various opportunities given the 
public to comment on the regulations -- the committee meeting, the period 
prior to publication of the proposed rule, the 15 days provided in March, and 
particularly, the 45 days provided after the regulation went into effect -- add 
up to more than satisfy the 30 days the Secretary failed to provide. No 
authority is cited. The Ninth Circuit rejected the idea that a post- 
promulgation comment period can cure the lack of pre-promulgation notice 
and comment in Western Oil & Gas v. United States E.P.A., 633 F.2d 803, 810- 
811 (9th Cir. 1980). Yet, a 1987 district court opinion, Sullivan v. Farmers 
Home Admin., 691 F. Supp. 927, 932 (E.D.N.C 1987), analyzed the holding in 
Western Oil at length, and provides a convincing argument as to why it should 
be inapplicable here: 


The post-hoc comment period at issue in the EPA cases [i.e., Western 
Oil], clearly was not an adequate substitute for prior comment and 
argument and, thus, did not provide meaningful participation in the 
decision making process. The promulgation of the final regulations by 
the EPA ended the decision making process. There was never any 
indication that the EPA would seriously consider public input made 
during the post-hoc comment period. The situation in the current case 
is completely different. 


The distinguishing factor between the EPA cases and this case is the 
continuation of the decision making process by FmHA after the 
promulgation of the "interim" final regulations. The fundamental issue 
is whether plaintiffs were afforded adequate opportunity for meaningful 
participation in the decision making process. Here, the answer is yes. 
Unlike the EPA, FmHA clearly remained receptive to information and 
argument submitted during the comment period. The regulations of May 
22, 1986, were promulgated by the agency merely as "interim" regulations. 
Following the comment period, FmHA evaluated and addressed those 
ideas submitted in writing, and even incorporated some of these 
suggestions into the final regulations of August 18, 1987. 


A nearly identical situation exists here. The regulations were promulgated in 
“interim final" form. Following the post-promulgation comment period, the 
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Secretary evaluated and addressed plaintiffs’ comments in writing. While the 
Secretary declined to incorporate plaintiffs’ suggestions, review of the 
“supplemental information" published with the final rules demonstrates that 
he fully considered plaintiffs’ views. 

The reasoning advanced by the court in Sullivan has been independently 
adopted by other courts. In Universal Health Serv. of McAllen v. Sullivan, 770 


F. Supp. 704 (D.D.C. 1991), affd 978 F.2d 745 (D.C. Cir. 1992), the court 
held: 


Although post-promulgation opportunity for comment is not a substitute 
for pre-promulgation notice and comment, failure to comply with the 
pre-promulgation procedures of § 553 of the APA may "be cured by an 
adequate later notice" if "the agency's mind remain[ed] open enough at 
the later stage." 


Id. at 721, quoting McLouth Steel Prods. Corp. v. Thomas, 838 F.2d 1317, 1323 
(D.C. Cir. 1988). The court found that the Department of Health and Human 
Services’s failure to engage in pre-promulgation notice and comment was at 
least partially cured by it having adequately considered post-promulgation 
comments prior to publishing final rules. Id. In 1992, a court cited to 
Universal Health Serv. of McAllen in holding a post-promulgation comment 
period completely cured a failure by the Department of Transportation to 
provide notice and comment. Five Flags Pipe Line Co. v. U.S. Dept. of Trans., 
No. 89-0119, 1992 WL 78773 at *5 (D.D.C. April 1, 1992). 

Third, the government suggests that the regulations can be upheld under 
the good cause exception.” Under the good cause exception, notice and 
comment is not required when doing so would be: (1) impracticable; (2) 
unnecessary; or (3) contrary to the public interest. 5 U.S.C. § 553. For the 
reasons stated above, good cause here existed for the Secretary to implement 
the regulations with an abbreviated comment period. The good cause 
exception “authorizes departures from the APA’s requirements only when 
compliance would interfere with the agency’s ability to carry out its mission. 
The agency thus must minimize conflict with those APA requirements it is 


"The Secretary did not expressly invoke a good cause exception in implementing the 
regulations without providing a 30-day comment period. He did so only as to his decision to 
forgo the 30-day waiting period. Yet, he implicitly did so by providing his rationale in comments 
published along with the proposed and interim final rules, as outlined above. 
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capable of complying with." Riverbend Farms, 958 F.2d at 1485. The agency 
has done so here by providing a partial comment period prior to making the 
regulations effective and an additional comment period for 45 days after the 
date. 

Moreover, the agency committed procedural error in failing to provide a 
full 30-day comment period, such error was harmless. 5 U.S.C. § 706. 
Riverbend Farms warns that “we must exercise great caution in applying the 
harmless error rule in the administrative rulemaking context," but holds the 
failure to provide notice and comment to be harmless "where the agency’s 
mistake ‘clearly had no bearing on the procedure used or the substance of 
decision reached.” 958 F.2d at 1487 (citations omitted). As documented 
above, the proposed changes were fully discussed in the committee’s public 
meeting held in December, 1987. The agency received comments prior to 
publishing the proposed rule, and later responded to them. Most importantly, 
plaintiffs submitted detailed comments opposing the size regulations. The 
Secretary fully considered and responded to these comments in publishing the 
interim final and final rules. Fifteen additional days of pre-promulgation 
comment time would not have affected the promulgation of these regulations. 


E. Assessments 


Plaintiffs assert a variety of challenges to the Secretary's imposition of 
assessments on handlers which fund promotional and research efforts, as well 
as the costs of inspection services and the administration of the three fruit 
committees. The amount of the assessments is set on a yearly basis and is 
tied to the volume of fruit each handler ships. The impetus of plaintiffs’ 
claims attacking the assessments is their objection to the committees’ generic 
advertising campaigns. The major focus of the committees’ promotional 
efforts has been to market California tree fruit to consumers nationally. The 
advertising emphasizes the qualities of each type of fruit and the superiority 
of California-grown fruit. No advertising by specific brand is allowed. 
Plaintiffs claim their money can be better spent elsewhere. 


1. Reasoned Decisionmaking As to Generic Advertising 


Piaintiffs first allege that the annual assessments from 1980 until the present 
were unlawfully imposed because the Secretary has failed in his duty under the 
APA to engage in reasoned decisionmaking as to the need for generic 
advertising. Plaintiffs argue, in effect, that the annual regulations imposing 
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assessments are arbitrary and capricious because the Secretary has never 
justified the need for generic advertising on the record. Plaintiffs allege that 
the Secretary merely instituted the program by publishing the assessment rate 
and has each year simply adjusted the amount owed. The ALJ agreed with 
plaintiffs. The Judicial Officer disagreed. 

Review of the record demonstrates plaintiffs’ claim to be unsubstantiated. 
In 1954, Congress amended the AMAA to authorize the Secretary to 
promulgate regulations: 


[e]stablishing or providing for the establishment of marketing research 
and development projects designed to assist, improve or promote the 
marketing, distribution and consumption of any such commodity or 
product, the expense of such projects to be paid from funds collected 
pursuant to the marketing order. 


Pub. L. No. 83-690, § 401, codified at 7 U.S.C. § 608c(6)(I). The authority to 
implement paid advertising programs was extended to plums and nectarines 
in 1965, Pub. L. No. 89-330, and to California-grown peaches in 1971, Pub. L. 
No. 92-120. 

The Secretary then conducted formal rulemaking hearings on the record, 
pursuant to 5 U.S.C. §§ 556 and 557 of the APA. As to plums and peaches, 
formal rulemaking took place in 1965 to allow for "development projects 
designed to assist, improve, or promote the marketing, distribution, and 
consumption of fruit," 7 C.F.R. § 917.39 (1965). The marketing order was 
amended to include authority for "paid advertising" for plums, after an 
additional formal rulemaking was conducted in 1971. Formal rulemaking 
conducted in 1976 resulted in amendment of § 917.39 to include authority for 
paid advertising for peaches. The current version of § 917.39 reads: 


The committees, with the approval of the Secretary, may establish or 
provide for the establishment of production research, marketing research, 
and development projects designed to assist, improve, or promote the 
marketing, distribution, and consumption or efficient production of fruit. 
Such projects may provide for any form of marketing promotion 
including paid advertising. The expenses of such projects shall be paid 
from funds collected pursuant to § 917.37. 


As to nectarines, formal rulemaking hearings were held in 1958 to allow 
funding for research and promotion, and again in 1966 to allow paid 
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advertising. The applicable section of marketing order 916 is identical to § 
917.39. 7 C.F.R. § 916.45. 

Plaintiffs do not challenge the adequacy of the formal hearings, nor the 
findings made by the Secretary in amending the marketing orders.” Indeed, 
the Secretary’s findings as to the benefits of advertising are extensive. For 
example, in publishing his recommended decision as to plums, 36 Fed. Reg. 
8735 (1971), the Secretary found: 


The records show the consensus of the industry is that promotional 
activities for plums have been beneficial in increasing demand and should 
be continued. Plums compete for shelf space and retail promotion with 
many processed and fresh fruits, many of which are now nationally 
advertised and promoted. In competing for this space and attention, 
plums should benefit from a promotional program which offers the 
retailer an attractive quality product which the industry helps sell with an 
advertising and promotional campaign. 


36 Fed. Reg. at 8736. The Secretary also reviewed in detail marketing 
considerations pertinent to paid advertising: 


The third technique is paid advertising, often referred to as "media". 
Media is expensive but some things can be done in this field that are 
inexpensive and yet create an impact on the buying trade as well as the 
consuming public. Trade paper ads, particularly at the beginning of the 
season, together with the editorial support which trade papers are willing 
to accord an advertiser are helpful in launching a program for a seasonal 
fruit such as the plum. Spot radio or TV commercials in the principal 
markets during peak movement periods is a possibility. It has been 
found in many fresh promotional programs that spot announcements, 
particularly when developed with a "dealer tag" at the end of each spot, 
have considerable influence in triggering retail promotions. "Dealer tags" 
are blank spots at the end of the announcements in which the announcer 


*In their post-hearing brief filed at the agency level, plaintiffs for the first time alleged that 
the formal rulemaking was defective because only a 10-day comment period was given. See 
Wileman II, Judicial Officer’s Opinion at 38. At oral argument before this Court, plaintiffs 
raised for the first time objections as to the adequacy of the substantive formal rulemaking 
record in 1965. Neither issue is considered here as judicial review is limited to matters raised 
by plaintiffs in their § 608c(15)(A) petition and ruled on by the Secretary. 
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refers to a local retailer as a good place to purchase the product. These 
spots can be merchandised in such a way as to secure extra display space, 
and promotional price and tie-in advertising financed by the retailer. 


Since most of the food page publicity occurs in newspapers, some 
newspaper advertising might be indicated partly because newspapers are 
understandably influenced in favor of advertisers when scheduling 
editorial space. Such ads at the beginning of the season could take the 
form of announcing the seasonal availability of the fruit while later ads 
could elaborate upon the deliciousness of the fruit and pinpoint periods 
of greatest availability. 


The Plum Commodity Committee should have the responsibility of 
developing and carrying out each season’s advertising and promotional 
program. 


36 Fed. Reg. at 8737. See also 41 Fed. Reg. 14375 at 14376-77; 31 Fed. Reg. 
at 5635 at 5636 (1966). It cannot be said in light of this history that the 
Secretary did not evaluate the benefits of generic advertising. 

Plaintiffs contend that this formal rulemaking is somehow irrelevant. Since 
the regulations state that "[t]he committees, with the approval of the Secretary, 
may establish. . development projects. . including paid advertising," plaintiffs 
contend that formal rulemaking only gave the Secretary the "theoretical 
discretion" to approve paid advertising and that it is necessary for the 
Secretary to conduct informal rulemaking as to the viability of paid advertising 
prior to actually allowing the committees to conduct advertising campaigns. 
“The Secretary must evaluate and provide reasons for the implementation of 
any advertising program, which the Secretary has never provided." Plaintiffs’ 
Summary Judgment Brief at 231 (emphasis in original). 

Plaintiffs cite no legal authority for this suggestion that the Secretary must 
expand his rule-making efforts. Nor have plaintiffs demonstrated changed 
conditions underlying the agency’s findings such as might require the rules to 
be reconsidered. Upon formal rulemaking, the Secretary determined that paid 
advertising should be authorized as an appropriate expense that served 
industry interests. He allowed the committees to institute such programs 
subject to his approval. He has given such approval by ratifying the 
committees’ annual budgets. No legal or logical reason exists to require that 
the Secretary annually re-institute informal rule-making to enable industry 
advertising. 
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The Secretary fully considered the benefits of advertising in amending the 
marketing orders through formal rulemaking, the adequacy of which plaintiffs 
have not challenged. Plaintiffs’ contentions concerning advertising are 
rejected. 


2. Procedural Requirements 


Plaintiffs next challenge the annual assessment regulations on procedural 
grounds. They allege that the rates were published in violation of the APA 
because each year the Secretary failed to provide an adequate notice and 
comment period as well as an adequate statement of basis and purpose. 
From 1980 through 1987 the assessment rates were published only in the form 
of a final rule. No notice and comment period was provided. In 1988 and 
1989 expenses and assessment rates were published first as a proposal and a 
10-day comment period was provided. In all years, the Secretary relied on a 
good cause exception to provide less than thirty (30) days for notice and 
comment. Rates were typically published in the summer months and were 
effective retroactively to the start of the harvest season on March 1 of each 
year. 

As to the lack of a notice and comment period, the Judicial Officer found, 
and the ALJ agreed,” that good cause existed for the Secretary not to have 
engaged in notice and comment procedures because establishing the 
assessment rate is only a mechanical task. The Judicial Officer further found 
the APA is inapplicable to the Secretary’s actions in setting annual budgets for 
the committees. 


At the time of the publication of the final rule setting forth the 
assessment rate, all discretionary budget determinations have previously 
been made, and the budgetary-approval process is not subject to the 
Administrative Procedure Act. Since the final rule announcing the ° 
assessment rate sets forth a statutorily-required ministerial calculation, 
good cause exists for dispensing with notice-and-comment rulemaking. 
As shown above, however, the Secretary has access to a large amount of 
data and recommendations with respect to all items of the budget, 


While not entirely clear, the ALJ appears to have later reversed her position in this regard 
in Wileman II. Compare Wileman I, decision of ALJ at 338-44 with Wileman II, decision of ALJ 
at 195-96. 
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including the minutes of the public meetings at which the budget is 
discussed. 


Wileman II, Judicial Officer’s Opinion at 86. 

An agency’s determination as to the applicability of the APA, as well as the 
appropriateness of a good cause exception for non-compliance with the APA, 
are questions of law to be reviewed de novo by the district court. See Sequoia 
Orange Co. v. Yeutter, 973 F.2d 752, 757 n.4 (9th Cir. 1992). De novo review 
of the record supports the finding that good cause existed to dispense with full 
notice and comment requirements. The annual assessment rate is determined 
by the statutorily required calculation set forth in 7 U.S.C. § 610(b)(2)(ii). 
The Secretary only performs the mechanical function of dividing anticipated 
expenses by the expected shipments of the commodity. Both sets of projected 
numbers are formulated by the committees after holding public meetings. See 
e.g., Wileman I, pt. 38, ex. 22(minutes of subcommittee for promotion and 
research); pt. 23. ex. 2, N-1-A (minutes of nectarine committee). 

The Secretary is not required to provide notice and comment as to the 
projected yearly budget of the committees. He has already conducted formal 
rulemaking which authorized him to approve the committees expending money 
for specific activities sanctioned by Congress, such as research and advertising. 
While plaintiffs are correct in asserting that the committees’ budgets have a 
substantive impact upon them, the Secretary’s authority to impose assessments 
for appropriate expenses was established long ago.” If expenses are within 
authorized categories, the Secretary has the same discretionary right to set the 


The projected budgets and crop shipments are also described in detail in the Marketing 
Policy sent to the Secretary. See e.g., Wileman I, pt. 29, ex. 8, AMS-[2]-H. Field Office 
memorandum sent to the Secretary also discuss these projections, See e.g., Wileman I, pt. 29, 
ex. 8 AMS-1. 


51s the Judicial Officer explained in quoting the ALJ in part: 


It is true that the budgets of these Committees [and other USDA agencies whose budgets 
are approved by the Secretary without notice and comment rulemaking] affect p:. yment 
from others, whether they be general taxpayers, fruit handlers, or recipients of som. other 
fee-based Government service. But in all cases this ultimately is a case of Secretarial 
discretion in approving the expenses of the Committees which in themselves impose no 
direct financial requirement on others. 


Wileman I, opinion of Judicial Officer at 82 (emphasis in original). 


the 


oia 
iew 


1ed 
ii). 
ted 
ted 
pee 
ind 


the 
nal 
1ey 
ng. 
ba 
nts 


the 
Hing 


fice 
29, 


WILEMAN BROS., et al v. EDWARD MADIGAN 37 
52 Agric. Dec. 5 


committees’ budgets as he does for any other entity under his control. 
Plaintiffs provide no authority for the proposition that the APA requires the 
Secretary's funding decisions on authorized programs to be open to public 
debate. The AMAA and the marketing orders provide plaintiffs access to 
annual budgetary decisions at the committee level by providing for public 
meetings. 

A finding that good cause existed to shorten or eliminate the notice and 
comment period is more easily justified,” when the assessment rate is viewed 
as the product of two calculations which the public has no right to comment 
upon at that stage of the promulgation.” Where the Secretary has no 
discretion in applying the rate formulation, in deciding who will be assessed, 
or in determining the period in which the rate will apply, there is no 
unresolved issue upon which meaningful comment can be submitted. See also 
Cal-Almond, Inc. v. U.S.D.A., No. CV-F-91-064 REC, order of June 3, 1992, 
at 10 (reaching same conclusion as to annual almond assessments). 

Good cause here is supported by the need for the Secretary to 
communicate the assessment rate to the industry in as expedient a manner as 
possible. The system is such that the growers do not definitively know what 
the assessment rate will be until midway through the harvesting season. 
Plaintiffs contend that the Secretary creates this urgency by allowing the 
committees to delay holding their public meetings until May of each year. In 
fact, since the Secretary is required to compute the assessment rate based on 
projected crop production and committee budgets, it is reasonable that the 
public meetings be set far enough into the season to enable intelligent 
estimates of both numbers to be made. The marketing orders anticipate that 
the committees will submit their recommendations only after the season 
begins. See, eg., 7 C.F.R. § 916.31(c). The marketing orders similarly 
anticipate that the Secretary will not set the rate prior to the season beginning. 
See e.g., 7 C.F.R. § 916.41(b). Given such constraints, it is incumbent upon 
the Secretary to issue the rates in a timely manner. It is not unreasonable t6é 
determine that prompt imposition of the actual rate was more important than 
advance notification of a proposed rate, where, at that point in the process, 


The government has not suggested that the promulgation of the assessment rate itself is 
exempt from APA requirements. 


3piaintiffs have not suggestéd that the APA is applicable as to the Secretary’s estimate of 
the volume of fruit likely to be shipped in the year. 
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neither the Secretary nor the public had the ability to affect the outcome.” 

Additionally, even if the Secretary failed to provide proper notice and 
comment without adequate good cause existing to warrant an exception, the 
failure is harmless error, pursuant to the test described by the Ninth Circuit 
in Riverbend Farms. 

Plaintiffs also contend that the final rule issued by the Secretary specifying 
the assessment rates are deficient in that no “basis and purpose statement" was 
provided as required by 5 U.S.C. § 553(c). Plaintiffs note that from 1980 
through 1987, the final rule amounted to a single paragraph stating that 
expenses of a certain amount were authorized and a certain assessment rate 
established. This identical issue was fully considered by District Judge Robert 
E. Coyle in ruling on a §608c(15)(B) petition concerning almond assessments. 
Cal-Almond, Inc. v. U.S.D.A., No. CV-F-91-064 REC, order of June 3, 1992, 
p- 12-16. Judge Coyle’s reasoning is persuasive. 

The purpose of Section 553(c) is to “facilitate judicial review." Alabama 
Ass’n of Ins. Agents v. Bd. of Governors of Fed. Res. Sys., 533 F.2d 224, 236-37 
(Sth Cir. 1976), modified on other grounds, 558 F.2d 729 (Sth Cir. 1977), cert. 
denied, 435 U.S. 904 (1978). Such a statement enables courts to be aware of 
the legal and factual framework underlying the agency’s action. The nature 
and content of the action undertaken determines the degree of explanation 
required. Jd. Here the Secretary, as required by statute, is performing the 
mechanical function of dividing anticipated expenses by the expected 
shipments of the commodity. As outlined above, the basis for these projected 
calculations is fully explained in committee minutes, marketing policies, and 
field office memoranda sent to the Secretary. While the format adopted by 
the Secretary since 1988, in providing detailed "supplemental information," is 
preferable, eight years of assessments will not be invalidated for failure to 
include an explanation which is readily discernable by other means. 


3. Retroactivity of Assessments 


*This is not to condone a return to the former practice of totally eliminating the notice and 
comment period in issuing assessment rates. Even where, as here, the practical impact of 
providing the opportunity for notice and comment is slight, the larger policy goals behind the 
APA remain important. An agency must minimize conflict with the APA by complying to the 
extent to which it is capable. Riverbend, 958 F.2d at 1485S. 
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Plaintiffs cite Bowen v. Georgetown Univ. Hosp., 488 U.S. 204 (1988), for the 
proposition that the assessment rates are invalid because they were 
retroactively applied. The ALJ agreed with this contention, but was reversed 
by the Judicial Officer. The Secretary’s final rule establishing assessment rates 
was published each year in the middle of the harvesting season, often in June 
or July, sometimes as late as October. Yet, in publishing the rates, the 
Secretary stated that they were effective as of March 1, the start of the harvest 
season. 

In Bowen, the Supreme Court held that "a statutory grant of legislative 
rulemaking authority will not, as a general matter, be understood to 
encompass the power to promulgate retroactive rules unless that power is 
conveyed by Congress in express terms." Jd. at 208. While, as the government 
contends, there is arguably an implicit grant of such power in the AMAA, no 
express authorization exists in the Act. But see Cal-Almond, Inc. v. U.S.D.A., 
No. CV-F-91-064 REC, order of June 3, 1992, at 11 (total assessment amounts 
are necessarily determined by crop year-end). 

The holding in Bowen is inapplicable here, but for a different reason than 
advanced by the government. The government relies on Justice Scalia’s 
concurrence in Bowen which differentiates between a truly retroactive rule and 
a rule having only a "secondary" retroactive effect. Bowen, 448 U.S. at 219. 
The latter type is said to be permissible based on the example of a Treasury 
tax regulation that imposes tax liability on future income in a manner that 
makes past investments less valuable. While such a regulation can 
"unquestionably affect past transactions. . .it does not for that reason cease to 
be a rule under the APA." Jd. (emphasis in original). Justice Scalia 
concluded, "[t]hat is not retroactivity in the sense at issue here, i.e., in the 
sense of altering the past legal consequences of past actions." Jd. (emphasis 
in original). 

The Ninth Circuit has recently adopted this reasoning in two cases, National 
Medical Enterprises, Inc. v. Sullivan, 957 F.2d 664(9th Cir. 1992), and American 
Mining Congress v. United States E.P.A., 965 F.2d 759 (9th Cir. 1992). In the 
former case, a Medicare regulation imposing a cap on reimbursements was 
only secondarily retroactive because even though it phased out existing rules, 
it "merely provided that at some future date" reimbursement would cease. 957 
F.2d at 671 (emphasis in original). In American Mining Congress, the court 
upheld an EPA regulation requiring owners of inactive mines to apply for a 
permit regulating future storm water discharges, as not altering past legal 
consequences of past actions. 965 F.2d at 769. Plaintiff there "ignore[d] the 
distinction between merely ‘affecting rights’ and ‘retroactively imparting an 
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obligation cum liability.’ Jd. quoting Ralis v. RFE/RL, Inc., 770 F.2d 1121, 
1127 (D.C. Cir. 1985). 

The government argues that assessment regulations are only secondarily 
retroactive because the regulations have exclusively future effects, as the 
obligation to pay does not become binding until the rule is published. Yet, 
Justice Scalia expressly rejected the notion that " a rule has future effect 
merely because it is made effective in the future." Bowen, 488 U.S. at 218. 
In Justice Scalia’s hypothetical, and the two Ninth Circuit cases, the regulation 
only had a detrimental retroactive effect on past actions as a consequence of 
the occurrence of some future action (i.e., the investment produced income, 
the amount of Medicare reimbursements reached a specified level, installation 
of treatment systems became necessary to meet permit requirements). 

Here, disregarding, as is required, the act of publishing the rules, there is 
no future effect as to the assessments owed for fruit handled prior to 


publication of the final rule. The effect is entirely retroactive. If plaintiffs 
were to stop doing business a month prior to the rates being published, under 


the regulations they would remain liable for assessments for fruit handled 
from March 1 until the last day of business. As such, these regulations do not 
fit under the "secondary effect" exception defined by Justice Scalia or adopted 
by the Ninth Circuit. 

Justice Scalia’s concurrence contains a much stronger basis for determining 
that Bowen is inapplicable to these facts. The type of rulemaking at issue in 
Bowen was that which “alter[s] the past legal consequences of past actions." 
488 U.S. at 219 (emphasis in original). See also American Mining Congress, 
965 F.2d at 769. Here, the final rule establishing an assessment rate does not 
alter past legal consequences of past actions. Section 610(b)(2)(ii) of the 
AMAA states: 


Each order relating to any other commodity or product® issued by the 
Secretary under this title shall provide that each handler subject thereto 
shall pay to any authority or agency established under such order such 
handler’s pro rata share (as approved by the Secretary) of such expenses 
as the Secretary may find reasonable and are likely to be incurred by 
such authority or agency, during any period specified by him. . .(emphasis 
supplied). 


. other than milk. 
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Congress has decreed that the handlers must pay all expenses reasonably 
incurred by the fruit committees. This obligation exists whether publication 
of the assessment rate occurs in February or October of each year and 
without regard to when the expenses are incurred. 

No additional duties are imposed on the handlers. If the Secretary 
published an assessment rate in February and found in November that a 
shortfall existed, he could sue the handlers to make up the difference. Section 
610(b)(2)(iii) allows the committees to directly sue any handler refusing to pay 
its fair share. Publication of the assessment rates simply quantifies the 
amount of the obligation already imposed by Congress. This is not a 
situation, as in Bowen, where an agency changes the rules in the middle of the 
game. 


4. First Amendment Claims 


Plaintiffs next claim that the forced imposition of assessments for the 
purpose of generic advertising violates their first amendment rights. They 
advance two theories. The first is their right to be free of forced association. 
They allege they are being forced to participate in a generic advertising 
program which is contrary to their personal, professional, ideologic, 
philosophic and commercial beliefs. 

Secondly, plaintiffs allege they are denied the right not to engage in speech. 
They contend the program is misguided in its methods and unsuccessful in its 
results.” To the extent the program increases sales of tree fruit, they allege 
it is inefficient in that it encourages "free-riding;" i.e., increased sales by non- 
assessed competitors outside California. Plaintiffs concede that they do wish 


36s the ALJ found for plaintiffs on non-constitutional grounds, she did not reach their first 
amendment, fifth amendment and unlawful delegation claims. The Judicial officer rejected all 
three. 


37Piaintiffs also contend that the program is not truly generic because assessments are used 
to advertise varieties of fruit grown exclusively by one grower. As their sole evidence of this 
claim, plaintiffs allege that in 1989 a promotional chart was distributed nationally which 
"included the promotion of the ‘Red Jim’ nectarine, an exclusive propriety variety of one of the 
commodity committeemen." Plaintiffs’ Brief for Summary Judgment at 268. Review of the 
poster reveals that the variety in question is included in a chart of 25 varieties of California 
summer tree fruits. Wileman II, pt. 51, ex. 256. This is a de minimis violation, if any, and is not 
considered further. 
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to advertise, but prefer to advertise their own brands, highlighting the 
individual attributes of their fruit, such as the lack of pesticides used. The 
financial drain of assessments is said to substantially curtail their advertising 
ability. 

Plaintiffs and the government focus their respective arguments around a 
1989 Third Circuit case, United States v. Frame, 885 F.2d 1119 (3d Cir. 1989), 
cert. denied, 493 U.S. 1094 (1990). Both sides agree that Frame is the only 
published case in which a court has considered this issue. 

Frame analyzed the Beef Promotion and Research Act of 1985, 7 U.S.C. § 
2901-11, which requires cattle producers and importers to pay a one dollar 
assessment on each head of cattle sold. The assessments finance a national 
beef promotional campaign. The Secretary appoints members to the 
Cattlemen’s Beef Promotion and Research Board which administers the Beef 
Promotion and Research Order. The Board elects an Operating Committee 
which is given the responsibility of developing an advertising program and 
budget, subject to the approval of the Secretary. An affected producer argued 
the program violated his first amendment rights of free association and free 
speech, his fifth amendment equal protection rights, and constituted an 
unlawful delegation of legislative authority. All these claims were rejected. 

Plaintiffs candidly admit that no court has ever found a violation of the 
right to be free of compelled commercial speech.* They cite to Abood v. 
Detroit Bd. of Education, 431 U.S. 209 (1977), and its progeny, which establish 
the right to be free of compelled political speech and ask the Court to 
extrapolate a similar protection for purely commercial speech.” It is 
unnecessary to reach the question of whether such a right exists, as violations 
of commercial speech rights are analyzed under a lower standard of scrutiny 


*The plaintiff in Frame conceded that, as to his compelled speech argument, the speech at 
issue qualified as commercial speech. 885 F.2d at 1133. Here, plaintiffs’ argument seems to 
stray from a straight-forward concession that the speech at issue here is purely commercial to 
an implication that is something more. Commercial speech is expression related solely to the 
economic interest of the speaker and his audience. Virginia State Bd. of Pharmacy v. Virginia 
Citizens Consumer Counsel, 425 U.S. 748 (1976). The only goal of the speech at issue here is to 
convince consumers to buy growers’ fruit. It is purely commercial speech. 


There is no reason to accept plaintiffs’ further invitation to impose a stricter test than that 
established by the Supreme Court for ordinary commercial speech cases. 
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than forced association claims.” See Frame at 1133. Given the similarity of 
the claims in this factual setting, the lesser standard is subsumed into the 
greater.’ See Frame at 1134. As discussed below, no violation is found to 
exist even under the higher standard. 

The court in Frame found support for the cattle producer’s right to be free 
of compelled association in Abood, which held state laws forcing employees 
to pay a service charge equal to the amount of union dues to be 
unconstitutional. Frame also found Roberts v. United States Jaycees, 468 U.S. 
609 (1984), requires a "compelling interest" standard of scrutiny be employed 
in forced association cases. Frame expressed its inquiry as follows: 


[W]e will sustain the constitutionality of the Beef Promotion Act only if 
the government can demonstrate that the Act was adopted to serve 
compelling state interests, that are ideologically neutral, and that cannot 
be achieved through means significantly less restrictive of free speech or 
associational freedoms. 


885 F.2d at 1134. 

The court examined three areas of inquiry: the government’s interest, the 
degree of ideological neutrality, and the degree of infringement on First 
Amendment rights. Based on a review of the legislative history, the 
government’s interest was held to be compelling due to the congressional 
finding that the economic health of the beef industry was at risk, as was the 
traditional way of life of the American cattlemen. Id. at 1134-35. The 
purpose behind the act, the promotion of beef sales, was held to be 
ideologically neutral. Jd. at 1135. 

The court found the interference imposed upon the cattlemen’s rights to be 
slight, when compared to infringements held objectionable in other cases. The 


“The test for evaluating the constitutionality of commercial speech regulation was cutlined 
in Central Hudson Gas and Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 564 (1980): (1) 
Does the state assert a substantial government interest? (2) Is the regulation in proportion to 
that interest? and (3) Is the incursion on commercial speech carefully designed to achieve the 
government’s goal? 


“!Piaintiffs phrase the two arguments in alternate form, asking the Court to consider the 
compelled commercial speech claim if the forced association claim is rejected. There is no need 
to do so. The Frame test is inclusive enough to evaluate both claims, given their factual 
similarity. 
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Board was authorized “only to develop a campaign to promote the product 
that the defendant himself has chosen to market." Jd. at 1136. Unlike cases 
such as Abood, the Board "will not engage in activities that necessarily 
implicate a broad range of ideological, moral, religious, economic, and 
political interests, such as negotiation of wage increases, medical benefits, and 
limitations on the right to strike." Id. Citing Ellis v. Brotherhood of Ry. Clerks, 
466 U.S. 435 (1984), which holds that spending for non-political purposes 
burdens first amendment rights less significantly than does spending for other 
purposes, the court found it significant that the act expressly prohibits 
spending for political purposes. 885 F.2d at 1136. 

The court rejected the cattle producer’s specific objections to promotional 
activities. He had claimed that the Board "promotes a specific point of view, 
i.e., that the consumption of beef is desirable, healthy, nutritious," and 
disagreed with the board’s "message and methods." Jd. at 1137. The court 
rejected these complaints as "vague." Id. The producer "failed to characterize 
his objections to the advertisements in a manner that would allow a reviewing 
court to reasonably infer a dispute over anything more than strategy. "Id. 
While the "government’s burden is a heavy one," the court concluded the 
“importance of the governmental interest justifies the slight incursion on 
Frame’s associational and free speech rights." Id. at 1134. 

Review of the legislative history of the amendment to the AMAA which 
allows the Secretary to impose assessments for the purposes of promoting "the 
marketing, distributions and consumption" of commodities. subject to 
marketing orders demonstrates a compelling government interest. The 
legislative history paints a bleak description of the condition of the American 
farmer. H.R. Rep. No. 1927, 83d Cong., 2d Sess. (1954), reprinted in 1954 
US.C.C.A.N. 3399. Production was too high and consumption too low. "Net 
farm income has declined 13 percent in the past 2 years while other sectors 
of our economy have achieved new records." Id. at 3402. “This very 
abundance has brought great economic problems to our farm people. Their 
income has dropped and their costs have increased." Jd. at 3401. Instability 
in agriculture was found to have adverse effects on the nation’s economy and 


“2The amendment was part of legislation entitled the Agricultural Act of 1954, Pub. L. No. 
83-690, which was intended to stabilize the agricultural industry through a variety of means, chief 
among which was a system of price supports. The brief legislative histories of the amendments 
to the AMAA which include specific authorization for the use of paid advertising for the three 
fruits contain no discussion as to the need for assessments. See 1965 U.S.C.C.A.N. 4142; 1971 
US.C.CA.N. 1406. 
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security. Id. at 3402. The House Agriculture Committee concluded that the 
act "presents a farm program to protect the income of farmers while 
comprehending the interests, the needs, and the security of all segments of the 
economy and of all our people." Jd. at 3403. The act achieved these goals 
through a variety of means, including encouraging "the expansion of markets 
and consumption at home and abroad." Jd. at 3403. The act was also found 
to have the societal objective of "maintain[ing] a maximum of freedom of 
enterprise in farming, keeping it a business in which free and self-respecting 
men and women can earn a decent living for themselves and their families." 
Id. at 3407. 

The Purpose underlying the generic advertising programs is ideologically 
neutral. Its only goal is to bolster the image of California tree fruit in an 
effort to increase sales. “It harbors no intent to ‘prescribe orthodoxy’ or 
‘communicate an official view.” Frame, 885 F.2d at 1135 (citing Wooley v. 
Maynard, 430 U.S.705 (1977) and West Virginia State Bd. of Education v. 
Bamette, 319 U.S. 624 (1943)). 

The assessment programs’ interference with first amendment rights is slight. 
The marketing committees are "authorized only to develop a campaign to 
promote the product(s] that [plaintiffs] have chosen to market." See Frame 
885 F. 2d at 1136. Plaintiffs concede they are presently advertising on their 
own. There is no allegation that the marketing committees have taken actions 
to censor or limit plaintiffs’ advertising activities. 

The committees are allowed to engage only in commercial speech on behalf 
of fruit growers and handlers. As a consequence, the committees’ activities 
will not implicate the range of interests which potentially result in broad 
constitutional incursions. The government concedes that if the committees 
were allowed to expend money for lobbying purposes or to fund political 
campaigns, the infringement would be intolerably great. This is not the case, 
as the marketing committees are not authorized to spend assessment funds for 
political activities.” 

As to plaintiffs’ specific objections to the promotional activities authorized 
by the marketing committees, most appear to be complaints as to the 
marketing strategy employed. "[T]he individual cannot withdraw his financial 
support merely because he disagrees with the group’s strategy." Abood, 431 


“Spiaintiffs’ claims against individual committee members alleging they expropriated 
assessments for non-authorized purposes, including lobbying, will be addressed and resolved in 
that lawsuit. 
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USS. at 223. Plaintiffs’ complaints of this type are both great and small. At 
the broadest level, they complain that the advertising program simply does not 
work. To the extent that it does increase sales of fruit generally, they allege 
it does not result in sales of California-grown fruit, as there is a lack of 
information in the stores which would allow consumers to differentiate 
California fruit from fruit grown in other regions. To the extent the program 
results in greater sales of California fruit, it does not benefit the varieties 
plaintiffs sell, because the campaign emphasizes the red color of California 
fruit, while they specialize in yellow varieties. Plaintiffs further allege: the 
promotion would be more effective for their needs if the campaigns were 
targeted at wholesale buyers and included in-store taste tests; radio ads often 
are scheduled at odd times of day, such as early morning, and the quality of 
the ads are poor. In short, plaintiffs allege they could do a much better job 
marketing their fruit. These are simply disagreements over strategy. 

Plaintiffs’ other bases for objecting to the promotional campaigns are not 
entirely clear. They provide the total dollar amounts of assessments imposed 
on their fruit as evidence of the economic burden, yet the issue is not the 
degree to which the assessment programs impose a financial hardship, but the 
degree to which they impose on first amendment rights. Plaintiffs cannot 
overcome the reality that the assessments are being used to promote a 
product which they produce. 

Scattered throughout plaintiffs’ briefs are additional objections which are 
difficult to characterize or quantify. They assert that the advertising condones 
"lying" in that it promotes the “lie" that red colored fruit is superior, that it 
rewards mediocrity by advertising all varieties of California fruit to be of equal 
quality, that it promotes sexually subliminal messages as evidenced by an ad 
depicting a young girl in a wet bathing suit, and that it promotes the 
“socialistic programs" of the Secretary. It is impossible from these “vague 
claims" to determine that plaintiffs’ first amendment rights have been 
significantly infringed. 

While the AMAA implicates the first amendment rights of handlers forced 
to participate, it was enacted in furtherance of an ideologically neutral 
compelling state interest, and infringes on their rights to a minimal degree no 
more than necessary to achieve the stated goal. 


5. Equal Protection Claim 


The Fifth Amendment contains an implicit right of equal protection barring 
the federal government from discriminating between individuals or groups. 


10 


S. 
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Washington v. Davies, 426 U.S. 229, 239 (1976). Plaintiffs allege that they are 

being discriminated against because advertising assessments are imposed on 

handlers of California fruit, but not upon those who handle out-of-state or 

foreign fruit. Plaintiffs acknowledged the weakness of this argument at the 

oral hearing by conceding that they consider their other arguments to be 

“substantially stronger." Frame rejected a similar claim. 885 F.2d at 1137-38. 
The Supreme Court has held: 


"In the area of economics and social welfare, a State does not violate the 
Equal Protection Clause [and correspondingly the Federal Government 
does not violate the equal protection component of the Fifth 
Amendment] merely because the classifications made by its laws are 
imperfect. If the classification has some ‘reasonable basis’ it does not 
offend the Constitution simply because the classification ‘is not made 
with mathematical nicety or because in practice it results in some 
inequity.” 


Schweiker v. Wilson, 450 U.S. 221, 234 (1981) quoting Dandridge v. Williams, 
397 U.S. 471 (1970)(citations omitted, bracketing in original). "This inquiry 
employs a relatively relaxed standard reflecting the Court’s awareness that the 
drawing of lines that create distinctions is particularly a legislative task and an 
unavoidable one. Perfection in making the necessary classification is neither 
possible nor necessary.“ Massachusetts Bd. of Retirement v. Murgia, 427 
US. 307, 314 (1976). 

Here, a rational relationship exists. Review of 7 U.S.C. § 608c(11) 
demonstrates that Congress believed the policies of the AMAA were best 
accomplished by regionalization. Congress was cognizant of the fact that 
different geographic areas and different commodities have different marketing 
needs. Marketing orders "shall be limited in their application to the smallest 
regional production areas or regional marketing areas, or both, as the case 
may be, which the Secretary finds practicable, consistently with carrying out" 
the declared policy of the act. 7 U.S.C. § 608c(11)(B). Congress declared the 
policy of the AMAA to be to “establish and maintain such orderly marketing 
conditions for agricultural commodities in interstate commerce as will 


“*Piaintiffs suggest that a “compelling interest" standard of scrutiny is appropriate here as 
fundamental first amendment rights are at issue. Given the minimal impact on these rights, as 
outlined above, this heightened standard need not be applied. 
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establish" parity prices for farmers and protection for the interests of 
consumers. 7 U.S.C. § 602(1)(2). In its policy statement, Congress expressly 
empowered the Secretary to employ market development programs as one 
method of achieving the orderly marketing of specified commodities, including 
plums, nectarines and California peaches. 7 U.S.C. § 602(3), referencing 
§608c(6)(I). It is not necessary to evaluate whether imposing assessments 
upon the fruit of one region and not others is wise. It is enough that 
Congress had a reasonable basis for determining that such a policy was 
necessary. The stated need for market stability is a sufficient basis. 


6. Unl i mn of lative Ai ri im 


The last of plaintiffs’ constitutional challenges is an allegation that the 
AMAA is unconstitutional because it unlawfully delegates legislative authority 
to the Secretary to impose assessments on behalf of the marketing 
committees. Plaintiffs are fifty years too late in pressing an unlawful 
delegation claim. See Wileman Bros. & Elliott, Inc. v. Giannini, 909 F. 2d 332, 
337 n.9 (9th Cir. 1990)(noting the "virtual absence of cases striking down a 
delegation"). “With respect to federal agencies, only very broad, literally 
standardless grants of legislative power will offend the Constitution." Id; see 
also Skinner v. Mid-America Pipeline, 490 U.S. 212, 218 (1989)("so long as 
Congress provides an administrative agency with standards guiding its actions 
such that a court could ‘ascertain whether the will of Congress had been 
obeyed,” no unlawful delegation of legislative power has occurred). 

As described above, the statute’s “Declaration of Policy," 7 U.S.C. § 602, 
delineates the goals of the AMAA, as well as the methods the Secretary may 
employ in achieving those goals. Far from a "literally standardless grant of 
legislative power," the Act allows the Secretary to impose assessments for a 
limited range of activities after rulemaking has been completed. That 
plaintiffs disagree with many of these activities does not make them unlawfully 
delegated. 

The argument that the unlawful delegation has been made not to the 
Secretary, but to the marketing committees themselves, is equally unavailing. 
As the court found in Frame, delegation of the responsibility for the 
implementation of an advertising campaign is not an unlawful delegation. 885 
F.2d at 1128. No lawmaking authority has been entrusted to the committees. 
All budgets, plans and projects formulated by the committees become final 
only upon the approval of the Secretary. 
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F. Compliance with the Sunshine Act, California’s Brown Act, and 
the Federal Advisory Committee Act. 


Plaintiffs allege that the three fruit committees have failed to comply with 
the Sunshine Act, California’s Brown Act, and the Federal Advisory 
Committee Act. Plaintiffs then admit that the Sunshine Act is inapplicable 
and never again discuss the impact of the Brown Act, except to drop a 
footnote stating that the committees fall within its purview because they are 
"local agencies," which plaintiffs define as including "any non-profit 
corporations created by one or more local agencies." No authority is provided 
for the proposition that the United States Department of Agriculture is a 
"local agency," or explanation as to how the Brown Act is applicable in the 
context of this case. 

As to the Federal Advisory Committee Act, 5 U.S.C. App., plaintiffs 
concede in their reply brief that "the annual spring and fall meetings of the 
committees were properly noticed and held openly." They cite no evidence 
that the committees attempted to discourage public attendance or 
participation at the meetings, or that plaintiffs have been unable to express 
their views. Instead, plaintiffs allege that committee members created an 
“alter-ego corporation," known as the Tree Fruit Reserve, the purpose of 
which is to allow certain committee members to predetermine the outcome 
of committee meetings and arrange for the theft of the annual assessments. 

To the extent the Federal Advisory Committee Act is applicable to the fruit 
committees,* plaintiffs have failed to explain how the actions of the 
committees themselves contravene its requirements. Resolution of allegations 
as to the acts of individual committee members or the Tree Fruit Reserve is 
left to plaintiffs’ suit against them. To the extent plaintiffs allege that this 
conspiracy involved the Secretary and USDA employees, their alleged illegal 
conduct is not at issue in this review of administrative rulemaking. 


G. Legality of the California Tree Fruit Agreement 
Plaintiffs allege that the California Tree Fruit Agreement ("CTFA") is a 


non-entity which has never been granted authority by the Secretary pursuant 
to the APA. This appears to be an uncontested statement. The CTFA is 


‘Sthe Judicial Officer found the statute to be inapplicable to the committee, as their role 
is primarily operational rather than advisory. It is not necessary to resolve this issue. 


















































50 AGRICULTURAL MARKETING AGREEMENT ACT 


mentioned only in Marketing Order 917, where there is a minor reference to 
sending reports and requests to the "Control Committee, California Tree Fruit 
Agreement." 7 C.F.R. § 917.110. The basic problem with developing 
plaintiffs’ argument further is that there appears to be no agreement as to 
what the term "California Tree Fruit Agreement" means. The Judicial Officer 
offers a description which reflects the fluidity of the definition of CTFA 
depending on the circumstances: 


The term "California Tree Fruit Agreement" (CTFA) is a term that has 
different meanings, depending on the context in which it is used. The 
term is variously used by different people, or even the same people at 
different times, to refer to any or all of the various groups of people 
associated with Marketing Orders 916 and 917, or to Marketing Order 
917 itself. To growers, handlers, and others associated with the industry, 
"CTFA requirements" may mean, at times, explicit USDA regulations 
under Order 916 or Order 917, or specific maturity tests either as 
determined by the Inspection Service or as determined by changes and 
variances made by the administrative committees. Inspection Service 
personnel use the term to refer to any Committee members or staff 
personnel or to requirements under the two Marketing Orders, as 
distinct from Inspection Service personnel and the requirements in the 
USS. Standards. The Committees’ members and the hired staff personnel 
tend to use the term "CTFA" to mean the hired staff employees, and use 
"CTFA requirements" to mean any Marketing Order requirements, 
although such usage is not consistent. 


* * * 


In a 1977 memorandum of agreement between the Control Committee 
of CTFA (i.e., the Control Committee of Order 917), the Nectarine 
Administrative Committee, and the Pear Program Committee, the term 
CTFA is defined to mean Order 917, and it is agreed that the Control 
Committee of Order 917 will provide all paid staff services and facilities 
for Order 916 and a California State Processed Pear Marketing Order 
through a somewhat complicated arrangement whereby the latter two 
Marketing Order Committees have input into the staff hiring and other 
expenditures (through a joint Management Services Committee). The 
Staff employees paid under this arrangement are sometimes referred to 
as the CTFA, or the CTFA staff. 
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Wileman I, Judicial Officer’s Opinion at 57-58. 

If plaintiffs employ the term CTFA synonymously with Marketing Order 
917, it is authorized. If CTFA is meant to refer to the committees, they too 
have been authorized. If it refers to employees hired by the committees to 
help administer the marketing orders, their employment also has been 
authorized.“ There is no prohibition against committees hiring employees 
and using a name, CTFA, to designate functionaries of the committees. There 
similarly appears to be no bar to the committees entering into agreements to 
share the same administrative staff. 

The powers of such employees are delineated by the marketing orders. 
Employees may implement the Secretary’s regulations only as authorized by 
the committees. To the extent that plaintiffs allege that certain employees 
exceeded this authority and took actions to harm plaintiffs’ interests, these 
claims have been heard in a separate lawsuit. 


H. Administrative Process as a Denial of Due Process 


Plaintiffs finally allege that they were denied due process rights by a 
requirement that they exhaust administrative remedies under section 
608c(15)(A). Plaintiffs specifically allege that the lack of a post-deprivation 
remedy and the Secretary’s delay in ruling on the appeal of the ALJ’s 
decisions constitute violations of due process. As to the first issue, plaintiffs 
contend that the Supréme Court’s decision in McKesson Corp. v. Div. of 
Alcoholic Beverages & Tobacco, 496 U.S. 18 (1990), stands for the proposition 
that, in challenging the imposition of assessments, they are entitled to either 
a pre-deprivation hearing or a post-deprivation remedy. This issue is moot. 
It has been determined above that plaintiffs would have been entitled to a 
post-deprivation refund of their assessments had the illegality of the 
assessment regulations been established. 

As to the issue of delay, the tortuous course of events of this dispute has © 
previously been noted at the appellate level and by this Court. The Ninth 
Circuit found these delays to be "appalling." Wileman Bros. & Elliott, Inc., v. 
Yeutter, 87-2938, unpublished opinion of October 29, 1990, (9th Cir.). Each 
of the two proceedings took more than three years, from time of filing to 


“Both marketing orders list among the duties of the committees: "To appoint such 
employees, agents and representatives as it may deem necessary, and to determine the 
compensation and define the duties of each." 7 C.F.R. § 916.31(b); 917.34(d). 
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issuance of the Judicial Officer’s final order.” 

Delay naturally resulted from the two-step review procedure established 
under the AMAA and was exacerbated by disputes between the ALJ and the 
Judicial Officer. Much of the delay was caused by the actions of plaintiffs. 
The thousands of pages of testimony adduced at the administrative hearings, 
as well as the hundreds of pages of briefs filed in this Court by plaintiffs, have 
placed a considerable burden on the tribunals hearing the case. Four hundred 
sixty-five exhibits were introduced at the two administrative hearings, which 
lasted a total of 29 days. Plaintiffs exhaustively argued every possible 
procedural, regulatory, and constitutional point, all of which had to be heard, 
considered and decided. This is not to suggest that plaintiffs proceeded in bad 
faith, but rather to note that their method of litigating the case naturally led 
to significant delays. This Court has required over nine months to review and 
decide these voluminous and complex motions for summary judgment. While, 
in retrospect, all parties concerned could and should have taken steps to 
shorten the process, each has contributed to the delay. Under these 
circumstances, that delay has not resulted in a denial of due process. 


IV. CONCLUSION 


Plaintiffs’ motion for summary judgment is DENIED.. The sums held in 
the trust accounts of plaintiffs’ counsel shall be disbursed to the Secretary. 

Defendant’s motion for summary judgment is GRANTED. Defendants 
shall lodge an order with the Court within five (5) days in conformance with 
this decision. 

SO ORDERED. 


"The first (15)(A) petition was filed more than five and one-half years ago on April 20, 
1987. The first administrative proceeding (Wileman I) was not concluded until July 9, 1990. The 
second proceeding (Wileman II) began with plaintiffs’ filing on June 6, 1988 and concluded on 
September 30, 1991. 


- = @&@ 


v 


oor a a aro er ao 


a 


SUNLAND PACKING HOUSE COMPANY 53 
52 Agric. Dec. 53 


DEPARTMENTAL DECISIONS 


In ree SUNLAND PACKING HOUSE COMPANY. 
91 AMA Docket No. F&V 907-21. 
Decision and Order filed February 22, 1993 


Notice and comment rulemaking — Referendum — Volume regulation — Termination of order 
not required — Termination of rulemaking proceeding. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer (ALJ) dismissing the Petition on 
the ground that the issues were controlled by prior decisions of the Judicial Officer. Petitioner 
contended that the annual marketing policy of the Navel Orange Administrative Committee (NOAC) 
and the Secretary’s position paper constituted rulemaking without the notice and comment required 
by the Administrative Procedure Act; that the Secretary’s promulgation of weekly volume flow-to- 
market ("prorate") restrictions for 1974-1975 through 1989-1990 were not in accordance with law 
because they were issued without adequate review of NOAC’s recommendation and without notice 
and comment rulemaking; that the Secretary’s 1984 referendum on the Order was invalid; that the 
Secretary’s “negative tendency" findings in 1984 terminated the Order; that the pre-referendum 
Order cannot now be reinstated; that the ALJ’s dismissal of allegations for insufficiency of 
specification was improper; and that the ALJ’s denial of Petitioner’s request for an oral hearing 
denied Petitioner’s due process rights. Relevant Court of Appeals decisions filed after the ALJ’s 
decision are discussed in In re Stark Packing Co. (Nov. 3, 1992). Where an amended rule is set 
aside, the prior version of the regulation remains in effect. In reversing agency action found to be 
in error, the tribunal should place the complaining party in the position that it would have been in 
but for the illegal action, but should not improve its position. The ALJ did not err in dismissing 
unspecified allegations for “insufficiency of their specification." The ALJ properly denied 
Petitioner’s request for an oral hearing. 


Tejal Mehta and Colleen A. Carroll, for Respondent. 

Robert D. Wilkinson, Fresno, California, for Petitioner. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a Petition filed pursuant to section 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c(15)(A)), relating to the Federal Marketing Order Regulating the Handling 
of Navel Oranges Grown in Arizona and Designated Part of California (7 
C.F.R. pt. 907).' 


See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
§§ 2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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On September 12, 1991, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an Order of Dismissal on the ground that the issues were controlled 
by the Judicial Officer’s decisions in In re Sequoia Orange Co. (referred to 
herein as Sequoia-Riverbend), 47 Agric. Dec. 2 (1988), aff’d in part and 
remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP 
(E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), aff'd in part, 
rev'd in part and remanded, 958 F.2d 1479 (9th Cir.), cert. denied, 113 S.Ct. 
598 (1992); In re Sequoia Orange Co. (referred to herein as Sequoia), 48 Agric. 
Dec. 750 (1989), rev’d, No. CV F-89-632 EDP (E.D. Cal. Nov. 28, 1990), 
printed in 48 Agric. Dec. 816 (1989), aff'd, 973 F.2d 752 (9th Cir. 1992); and 
In re Sequoia Orange Co., 50 Agric. Dec. 216 (1991), appeal docketed sub 
nom. District One Independent Handlers v. Madigan, No. CV-F-91-202 REC 
(E.D. Cal. Apr. 18, 1991). 

On October 24, 1991, Petitioner appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On January 4, 
1993, the case was referred to the Judicial Officer for decision. 

Petitioner contends that the annual marketing policy of the Navel Orange 
Administrative Committee (NOAC) and the Secretary’s position paper 
constituted rulemaking without the notice and comment required by the 
Administrative Procedure Act; that the Secretary’s promulgation of weekly 
volume flow-to-market ("prorate") restrictions for 1974-1975 through 1989-1990 
were not in accordance with law because they were issued without adequate 
review of NOAC’s recommendation and without notice and comment 
rulemaking; that the Secretary’s 1984 referendum on the Order was invalid; that 
the Secretary’s “negative tendency" findings in 1984 terminated the Order; that 
the pre-referendum Order cannot now be reinstated; that the ALJ’s dismissal of 
allegations for insufficiency of specification was improper; and that the ALJ’s 
denial of Petitioner’s request for an oral hearing denied Petitioner’s due process 
rights. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 


?The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 


| 


SUNLAND PACKING HOUSE COMPANY 55 
52 Agric. Dec. 53 


§ 900.65(b)(1)), was requested by Petitioner, but since the case has been 
thoroughly briefed, and the issues are, in the main, identical to those involved 
in recent cases, oral argument would seem to serve no useful purpose. 

The ALJ properly dismissed the Petition on the basis of the Judicial Officer’s 
decisions cited above. However, subsequent to the ALJ’s dismissal of the 
Petition, the United States Court of Appeals for the Ninth Circuit issued 
decisions as to Sequoia-Riverbend and Sequoia, which are relevant here. The 
decisions by the Ninth Circuit in Sequoia-Riverbend and Sequoia are discussed 
in In re Stark Packing Co., 51 Agric. Dec. 993 (1992), appeal docketed, No. 
CV-F-92-5787-OWW (E.D. Cal. Nov. 20, 1992), attached as an Appendix to 
this Decision. For the reasons stated in Stark, and for the additional reasons set 
forth herein, the Petition should be dismissed. 

The conclusions in Stark relating to the 1984 referendum matters are 
supported by the general principle that where an amended rule is set aside, the 
prior version of the regulation remains in effect. Menorah Medical Ctr. v. 
Heckler, 768 F.2d 292, 297 (8th Cir. 1985); Abington Memorial Hosp. v. 
Heckler, 750 F.2d 242, 244 (3d Cir.), cert. denied, 474 U.S. 863 (1985); 
Action on Smoking & Health v. CAB, 713 F.2d 795, 797-98 (D.C. Cir. 1983). 

Under general principles of administrative law, a reviewing court has 
sweeping equitable power to shape an appropriate remedy where it has sustained 
a challenge to agency action. Ford Motor Co. v. NLRB, 305 U.S. 364, 373-75 
(1939). In Western Oil & Gas Ass’n v. EPA, 633 F.2d 803 (9th Cir. 1980), the 
Court held that an EPA air quality regulation had been improperly promulgated 
due to the failure to follow notice and comment rulemaking procedures 
mandated by 5 U.S.C. § 553(b). The Court then turned to "the most difficult 
issue of all—what the remedy should be." 633 F.2d at 812. The Court held 
that "[t]he proper remedy . . . is a reenactment of the deliberative process with 
correct provision for the petitioner’s participation." 633 F.2d at 813. 

The Court then turned to the question of "[w]hether to leave the challenged 
designations in effect during reenactment of the deliberative process. . . ." 633 
F.2d at 813. The Court concluded that it would not invalidate the rules during 
the comment period, stating (633 F.2d at 813) (emphasis added)’: 


34 number of other circuits reached essentially the same conclusion, i.e., fashioning a 
remedy that was less than the wholesale, retroactive invalidation of the regulations, in challenges 
to similar EPA rules. See United States Steel Corp. v. EPA, 649 F.2d 572, 576-77 (8th Cir. 1981), 
and cases discussed therein. 
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Our hesitancy springs from a desire to avoid thwarting in an unnecessary 
way the operation of the Clean Air Act in the State of California during the 
time the deliberative process is reenacted. We are also influenced by the 
possibility of undesirable consequences which we cannot now predict that 
might result from invalidation of the designations. Our intervention into 
the process of environmental regulation, a process of great complexity, 
should be accomplished with as little intrusiveness as feasible. Under the 
unusual circumstances of this case and guided by authorities that recognize 
that a reviewing court has discretion to shape an equitable remedy, we 
leave the challenged designations in effect. 


Similarly, in its remedy, the Sequoia panel did not give specific instructions 
as to proceedings on remand, but limited itself to providing the Secretary with 
an opportunity to exercise his discretion in a procedurally-valid manner. 
Sequoia Orange Co. v. Yeutter, 973 F.2d 752, 759 (9th Cir. 1992). See also 
NLRB v. Enterprise Ass’n, 429 U.S. 507, 522 n.9 (1977). The Sequoia remand 
order is consistent with the long-standing principle that reviewing courts should 
correct errors of law, but not rule in such a way as to frustrate the agency from 
carrying out its delegated duties: 


[A]n administrative determination in which is imbedded a legal question 
open to judicial review does not impliedly foreclose the administrative 
agency, after its error has been corrected, from enforcing the legislative 
policy committed to its charge. 


FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 145 (1940); accord NLRB 
v. Food Store Employees Union, Local 347, 417 U.S. 1, 9 (1974). See also 
Hedge v. Lyng, 689 F. Supp. 898, 908-10 (D. Minn. 1988); Center for Auto 
Safety v. Tieman, 414 F. Supp. 215, 226 (D.D.C. 1976), remanded on other 
grounds, 580 F.2d 689 (D.C. Cir. 1978). 

The more complicated and interrelated a matter is with other considerations 
within the agency’s area of expertise and responsibility (e.g., ongoing 
enforcement proceedings, subsequently adopted amendments and pending 
regulatory issues), the more hesitant a court should be to displace the agency’s 
judgment and resolve the matter itself. Rhode Island Higher Educ. Assistance 
Auth. v. Secretary of Educ., 929 F.2d 844, 857 (1st Cir. 1991). 

In addition, in reversing agency action found to be in error, the tribunal 
should place the complaining party in the position that it would have been in but 
for the illegal action, but should not improve its position. Getty v. Federal Sav. 
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& Loan Ins. Corp., 805 F.2d 1050, 1061 (D.C. Cir. 1986). Here, if proper 
procedure had been followed, the 1984 amendments could have been considered 
by referenda by either of two methods, viz., a package vote on all of the 
amendments (with defeat resulting in the termination of the Orders), or a vote 
on each amendment individually, with the Orders remaining in effect and 
modified with such amendments as were approved. However, neither 
referendum balloting method necessarily would have resulted in the invalidation 
of the navel Order—the result Petitioner seeks from this Order. Petitioner is not 
entitled to an outcome—termination of the old Marketing Order—that was 
nothing more than a speculative possibility in 1984. 
Turning to another point, Petitioner argues (Appeal at 29): 


The ALJ dismissed unspecified allegations of Sunland’s Petition for 
"insufficiency of their specification." Dismissal of unidentified allegations 
denies Sunland the right of meaningful JO review and is improper. 
Accordingly, Sunland cannot address this ground until the subject 
allegations are specified, and Sunland requests such a specification. 


Respondent replies that "a thorough reading of [Petitioner’s] petition fails to 
reveal any other allegation that does not fall within the scope of the other issues 
that [the ALJ] addressed" (Respondent’s Reply at 12-13). I, too, fail to see any 
points raised by the Petition not specifically addressed by the ALJ. 
Accordingly, this issue is moot. But if it were not, it would be Petitioner’s duty 
to specify what allegations of its Complaint remain to be resolved. Petitioner 
has not done so here. 

Finally, Petitioner contends that the ALJ erred in denying its request for an 
oral hearing as to the validity of the regulations from 1985-86 to 1989-90. 
Specifically, Petitioner contends that the "validity of the regulations for 1985-86 
to 1989-90 remains in issue because of USDA’s express denial that it was 
complying with or subject to bona fide notice and comment rule making under 
the APA" (Appeal at 29). However, no oral hearing was necessary in this 
respect. The Court of Appeals has already determined that where the Secretary 
has failed to comply with the notice and comment requirements of the APA in 
issuing the weekly regulations, the error “is harmless, and we therefore will not 
invalidate the volume restrictions issued in the past by the Secretary" (Riverbend 
Farms, Inc. v. Madigan, 958 F.2d 1479, 1488 (9th Cir. 1992)). 

For the foregoing reasons, the following Order should be issued. 
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Order 
The relief requested by Petitioner is denied and the Petition is dismissed. 
APPENDIX 


In re Stark Packing Co., 51 Agric. Dec. 993 (1992), appeal docketed, No. 
CV-F-92-5787-OWW (E.D. Cal. Nov. 20, 1992). 
[Not published herein. -Editor] 


In re: BAIRD-NEECE PACKING CORPORATION, CLOVIS CITRUS 
ASSOCIATION, d/b/a SAN JOAQUIN CITRUS, DOLE CITRUS, GRAND 
VIEW HEIGHTS CITRUS ASSOCIATION, H&R CITRUS, HARDING & 
LEGGETT, INC., IVANHOE CITRUS ASSOCIATION, KLINK CITRUS 
ASSOCIATION, LINDSAY FRUIT ASSOCIATION, MAGNOLIA CITRUS 
ASSOCIATION, SIERRA CITRUS ASSOCIATION, STRATHMORE 
COOPERATIVE ASSOCIATION, SUNLAND PACKING HOUSE 
COMPANY, AND VISALIA CITRUS PACKING GROUP, L.P., d/b/a 
GOLDEN STATE CITRUS PACKERS, TRI-COUNTY CITRUS 
ASSOCIATION, AND VISALIA CITRUS PACKERS. 

92 AMA Docket No. F&V 907-23, 92 AMA Docket No. F&V 908-7. 


In re: ORANGE COVE-SANGER CITRUS ASSOCIATION. 
92 AMA Docket No. F&V 907-24, 92 AMA Docket No. F&V 908-8. 
Decision and Order filed February 22, 1993. 


Notice and comment rulemaking — Referendum — Volume regulation — Termination of order 
not required — Termination of rulemaking proceeding. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer (ALJ) dismissing the 
Petitions on the ground that the issues were controlled by prior decisions of the Judicial 
Officer. Petitioners contended that the annual marketing policies of the Navel and Valencia 
Orange Administrative Committees and the Secretary’s position papers constituted rulemaking 
without the notice and comment required by the Administrative Procedure Act; that the 
Secretary’s promulgation of weekly volume flow-to-market ("prorate") restrictions for specified 
years were not in accordance with law because they were issued without adequate review of the 
Committees’ recommendations and without notice and comment rulemaking; that the 
Secretary’s 1984 referendum on the Orders was invalid; that the Secretary’s "negative tendency" 


BAIRD-NEECE, et al 59 
52 Agric. Dec. 58 


findings in 1984 terminated the Orders; and that the pre-referendum Orders cannot now be 
reinstated. Relevant Court of Appeals decisions filed after the ALJ’s decision are discussed in 
In re Stark Packing Co. (Nov. 3, 1992). Where an amended rule is set aside, the prior version 
of the regulation remains in effect. In reversing agency action found to be in error, the tribunal 
should place the complaining party in the position that it would have been in but for the illegal 
action, but should not improve its position. 


Tejal Mehta for Respondent. 

Kendall L. Manock, Robert D. Wilkinson & Raymond L. Carlson, Fresno, CA, for Petitioners. 
Robert M. Dowd, Craig G. Griswold, Hanford, CA, for Petitioner. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by Petitions filed pursuant to section 
8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S.C. § 608c(15)(A)), relating to the Federal Marketing Orders 
Regulating the Handling of Navel and Valencia Oranges Grown in Arizona 
and Designated Part of California (7 C.F.R. pts. 907 and 908).' 

On March 2, 1992, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an Initial Decision and Order dismissing the Petitions on the 
ground that the issues were controlled by the Judicial Officer’s decisions in Jn 
re Sequoia Orange Co. (referred to herein as Sequoia-Riverbend), 47 Agric. 
Dec. 2 (1988), aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. 
Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. 
Dec. 1 (1989), aff'd in part, rev’d in part and remanded, 958 F.2d 1479 (9th 
Cir.), cert. denied, 113 S.Ct. 598 (1992); In re Sequoia Orange Co. (referred to 
herein as Sequoia), 48 Agric. Dec. 750 (1989), rev’d, No. CV F-89-632 EDP 
(E.D. Cal. Nov. 28, 1990), printed in 48 Agric. Dec. 816 (1989), aff'd, 973 F.2d 
752 (9th Cir. 1992); and In re Sequoia Orange Co., 50 Agric. Dec. 216 (1991), 
appeal docketed sub nom. District One Independent Handlers v. Madigan, No. 
CV-F-91-202 REC (E.D. Cal. Apr. 18, 1991). 

On April 8 and 10, 1992, Petitioners appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 


See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
§§ 2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR. § 2.35) On 
May 12, 1992, the cases were referred to the Judicial Officer for decision. 

Petitioners contend that the annual marketing policies of the Navel and 
Valencia Orange Administrative Committees and the Secretary’s position 
papers constituted rulemaking without the notice and comment required by 
the Administrative Procedure Act; that the Secretary's promulgation of weekly 
volume flow-to-market ("prorate") restrictions for specified years were not in 
accordance with law because they were issued without adequate review of the 
Committees’ recommendations and without notice and comment rulemaking; 
that the Secretary’s 1984 referendum on the Orders was invalid; that the 
Secretary’s "negative tendency” findings in 1984 terminated the Orders; and 
that the pre-referendum Orders cannot now be reinstated. 

The ALJ properly dismissed the Petitions on the basis of the Judicial 
Officer’s decisions cited above. As the ALJ stated (Initial Decision at 3): 


Though petitioners’ challenges include prior and subsequent years of 
regulation in addition to those before the Judicial Officer in his 
precedential decisions, the essential issues remain the same. Those 
issues are not of the sort which now require an evidentiary hearing to 
develop a factual record inasmuch as the parties assume that identical 
procedures applied in the earlier and the later years and the petitions do 
not allege they were the result of different circumstances. See Sequoia 
Orange Co., Inc., 50 Agric. Dec. 216, 287-289 (1991) [, appeal docketed 
sub nom. District One Independent Handlers v. Madigan, No. CV-F- 
91-202 REC (E.D. Cal. Apr. 18, 1991)]. 


However, subsequent to the ALJ’s dismissal of the Petitions, the United 
States Court of Appeals for the Ninth Circuit issued decisions as to Sequoia- 
Riverbend and Sequoia, which are relevant here. The decisions by the Ninth 
Circuit in Sequoia-Riverbend and Sequoia are discussed in In re Stark Packing 
Co., 51 Agric. Dec. 993 (1992), appeal docketed, No. CV-F-92-5787-OWW 


?The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
$§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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(E.D. Cal. Nov. 20, 1992), attached as an Appendix to this Decision. For the 
reasons stated in Stark, and for the additional reasons set forth herein, the 
Petitions should be dismissed. 

The conclusions in Stark relating to the 1984 referendum matters are 
supported by the general principle that where an amended rule is set aside, 
the prior version of the regulation remains in effect. Menorah Medical Ctr. v. 
Heckler, 768 F.2d 292, 297 (8th Cir. 1985); Abington Memorial Hosp. v. 
Heckler, 750 F.2d 242, 244 (3d Cir.), cert. denied, 474 U.S. 863 (1985); Action 
on Smoking & Health v. CAB, 713 F.2d 795, 797-98 (D.C. Cir. 1983). 

Under general principles of administrative law, a reviewing court has 
sweeping equitable power to shape an appropriate remedy where it has 
sustained a challenge to agency action. Ford Motor Co. v. NLRB, 305 U.S. 
364, 373-75 (1939). In Western Oil & Gas Ass’n v. EPA, 633 F.2d 803 (9th 
Cir. 1980), the Court held that an EPA air quality regulation had been 
improperly promulgated due to the failure to follow notice and comment 
rulemaking procedures mandated by 5 U.S.C. § 553(b). The Court then 
turned to "the most difficult issue of all—what the remedy should be." 633 
F.2d at 812. The Court held that "[t]he proper remedy . . . is a reenactment 
of the deliberative process with correct provision for the petitioner’s 
participation.” 633 F.2d at 813. 

The Court then turned to the question of "[w]hether to leave the challenged 
designations in effect during reenactment of the deliberative process. . . ." 633 
F.2d at 813. The Court concluded that it would not invalidate the rules during 
the comment period, stating (633 F.2d at 813) (emphasis added)’: 


Our hesitancy springs from a desire to avoid thwarting in an unnecessary 
way the operation of the Clean Air Act in the State of California during 
the time the deliberative process is reenacted. We are also influenced 
by the possibility of undesirable consequences which we cannot now predict 
that might result from invalidation of the designations. Our intervention 
into the process of environmental regulation, a process of great 
complexity, should be accomplished with as little intrusiveness as feasible. 
Under the unusual circumstances of this case and guided by authorities 


34 number of other circuits reached essentially the same conclusion, i.e., fashioning a 
remedy that was less than the wholesale, retroactive invalidation of the regulations, in challenges 
to similar EPA rules. See United States Steel Corp. v. EPA, 649 F.2d 572, 576-77 (8th Cir. 1981), 
and cases discussed therein. 
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that recognize that a reviewing court has discretion to shape an equitable 
remedy, we leave the challenged designations in effect. 


Similarly, in its remedy, the Sequoia panel did not give specific instructions 
as to proceedings on remand, but limited itself to providing the Secretary with 
an opportunity to exercise his discretion in a procedurally-valid manner. 
Sequoia Orange Co. v. Yeutter, 973 F.2d 752, 759 (9th Cir. 1992). See also 
NLRB v. Enterprise Ass’n, 429 U.S. 507, 522 n.9 (1977). The Sequoia remand 
order is consistent with the long-standing principle that reviewing courts 
should correct errors of law, but not rule in such a way as to frustrate the 
agency from carrying out its delegated duties: 


[A]n administrative determination in which is imbedded a legal question 
open to judicial review does not impliedly foreclose the administrative 
agency, after its error has been corrected, from enforcing the legislative 
policy committed to its charge. 


FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 145 (1940); accord NLRB v. 
Food Store Employees Union, Local 347, 417 U.S. 1, 9 (1974). See also Hedge 
v. Lyng, 689 F. Supp. 898, 908-10 (D. Minn. 1988); Center for Auto Safety v. 
Tieman, 414 F. Supp. 215, 226 (D.D.C. 1976), remanded on other grounds, 580 
F.2d 689 (D.C. Cir. 1978). 

The more complicated and interrelated a matter is with other 
considerations within the agency’s area of expertise and responsibility (e.g., 
ongoing enforcement proceedings, subsequently adopted amendments and 
pending regulatory issues), the more hesitant a court should be to displace the 
agency’s judgment and resolve the matter itself. Rhode Island Higher Educ. 
Assistance Auth. v. Secretary of Educ., 929 F.2d 844, 857 (1st Cir. 1991). 

In addition, in reversing agency action found to be in error, the tribunal 
should place the complaining party in the position that it would have been in 
but for the illegal action, but should not improve its position. Getty v. Federal 
Sav. & Loan Ins. Corp., 805 F.2d 1050, 1061 (D.C. Cir. 1986). Here, if proper 
procedure had been followed, the 1984 amendments could have been 
considered by referenda by either of two methods, viz., a package vote on all 
of the amendments (with defeat resulting in the termination of the Orders), 
or a vote on each amendment individually, with the Orders remaining in effect 
and modified with such amendments as were approved. However, neither 
referendum balloting method necessarily would have resulted in the 
invalidation of the Orders—the result Petitioners seek from this Order. 
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Petitioners are not entitled to an outcome—termination of the old Marketing 
Orders—that was nothing more than a speculative possibility in 1984. 
For the foregoing reasons, the following Order should be issued. 


Order 


The relief requested by Petitioners is denied and the Petitions are 
dismissed. 
APPENDIX 


In re Stark Packing Co., 51 Agric. Dec. 993 (1992), appeal docketed, No. 
CV-F-92-5787-OWW (E.D. Cal. Nov. 20, 1992). 
[Not published herein.-Editor] 


In re: GORE, INC., d/b/a PURE MILK COMPANY. 
90 AMA Docket No. M 126-11. 
Decision and Order filed March 17, 1993. 


"Plant" includes portion of complex that functions as cooler unit for complex and also as 
Perishable Distribution Center — Market Administrator’s interpretation of Order entitled to 
great weight. 


The Judicial Officer affirmed the Decision and Order by Judge Hunt (ALJ) under the Agricultural 
Marketing Agreement Act of 1937 denying the relief requested by Petitioner, a handler of milk 
subject to Order No. 126, which regulates the handling of milk in the Texas marketing area. The 
Market Administrator correctly determined that the complex in San Antonio, Texas, owned by 
H.E. Butts (HEB), a supermarket chain, is a single operating unit, i.e., a “plant,” within the 
meaning of the Order, and that the portion of the complex to which Petitioner ships bottled milk, 
which functions as the single cooler unit for the complex and also as a Perishable Distribution 
Center, is not a "separate" facility within the meaning of the Order (7 C.F.R. § 1126.4). Petitioner 
has the burden of proving that the Administrator’s determination is "not in accordance with law." 
The Market Administrator’s interpretation of the Order is entitled to great weight. 


Sharlene Deskins, for Respondent. 

Benjamin F. Yale, Waynesfield, OH, for Petitioner. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under section 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c(15)(A)). Petitioner is 
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a “handler" of milk subject to Order No. 126 (7 C.F.R. Part 1126), which 
regulates the handling of milk in the Texas marketing area.' 

On January 27, 1992, Administrative Law Judge James W. Hunt (ALJ) filed 
an initial Decision and Order in which he held that the interpretation of the 
Order by the Market Administrator is lawful, and he denied the relief requested 
by Petitioner. Specifically, the ALJ concluded that the Market Administrator 
correctly determined that the complex in San Antonio, Texas, owned by 
H.E. Butts (HEB), a supermarket chain, is a single operating unit, i.e., a 
"plant," within the meaning of the Order,” and that the portion of the complex 
to which Petitioner ships bottled milk is not a "separate" facility within the 
meaning of the Order (7 C.F.R. § 1126.4). 

On March 2, 1992, Petitioner appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. §§ 
556 and 557 has been delegated (7 C.F.R. § 2.35).? 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 900.65(b)), was requested by Petitioner, but is denied inasmuch as the issues 
on appeal have been thoroughly briefed and oral argument would seem to serve 
no useful purpose. 

Based upon a careful consideration of the entire record, I agree with the 
Order and most of the conclusions of the ALJ. 


See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
ch. 2 (1981 and 1989 Cum. Supp.); Brooks, The Pricing of Milk Under Federal Marketing Orders, 
26 Geo. Wash. L. Rev. 181 (1958). 


?The Order defines "plant" as follows (7 C.F.R. § 1126.4): 


Plant means the land, buildings, facilities, and equipment constituting a single operating 
unit or establishment at which milk or milk products (including filled milk) are received, 
processed, or packaged. Separate facilities without stationary storage tanks which are used 
only as a reload point for transferring bulk milk from one tank truck to another or separate 
facilities used only as a distribution point for storing packaged fluid milk products in transit 
for route disposition shall not be a plant under this definition. 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Findings of Fact 


1. Gore, Inc. (Petitioner), was incorporated in Texas in 1967. Gore, Inc., 
purchased Pure Milk Company in 1988, for the purpose of controlling the 
processing of its milk in order to market a high quality milk to consumers. The 
quality is reflected in a FDA survey of the raw milk in the Dallas/Ft. Worth 
market area, which found contaminants in all milk except Gore’s. Pure Milk 
Company is a producer-handler under the Texas Milk Order (7 C.F.R. 
§ 1126.10). 

2. Petitioner is located in Waco, Texas. Petitioner sells some of its 
packaged fluid milk in consumer containers to the H.E. Butts Company (HEB), 
which is a retail chain of supermarkets. Petitioner delivers packaged fluid milk 
to both individual HEB stores and to a warehouse and manufacturing facility (the 
HEB complex) in San Antonio, Texas, for delivery by HEB to its stores. 

3. The HEB complex is and has been a regulated handler under the Texas 
Milk Order (7 C.F.R. § 1126.9) since 1976. 

4. The HEB complex is a huge facility housed under one roof, with one 
main entrance. The complex contains a bakery, an ice cream plant, a milk plant 
and storage areas for perishable and dry food products. Raw and finished food 
products are moved from the manufacturing and storage areas by a series of 
conveyor belts and pipelines. The movement of food products throughout the 
plant includes dairy products which the Market Administrator monitors. 

5. Refrigeration is required for perishable items. At the HEB complex, a 
single cooler unit, the Perishable Distribution Center (PDC), provides the 
refrigeration necessary to store perishable food items. Fluid milk packaged by 
Petitioner and delivered to the HEB complex is stored in HEB’s cooler unit 
(PDC). 

6. The food products in the cooler unit (PDC) are divided into smaller 
groups in order to be delivered to individual HEB stores. The milk plant and 
the cooler unit (PDC) have separate entrances and are separated by a wall, but 
milk processed and packaged in the milk plant is carried by conveyor belt to the 
cooler unit (PDC). Forklift trucks are also used to carry such perishable items 
as eggs, meat and cut flowers from other operations in the complex into the 
cooler unit (PDC) until they are loaded on trucks for delivery and distribution 
to HEB’s retail stores. There is a high turnover (200 to 250 “turns” a year) of 
products from the PDC, with packaged milk being turned over from the cooler 
unit (PDC) even faster. 

7. Bulk milk which is used in the manufacturing process is stored in 
stationary silos at the HEB complex. In addition to the packaged milk it 
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receives from Gore at the cooler unit (PDC), HEB also receives raw milk at the 
milk plant where it is processed and packaged. Gore does not deliver any bulk 
milk to the HEB milk plant. 

8. Non-perishable food items such as dry milk are also delivered and stored 
in the HEB complex. 

9. In approximately November of 1989, HEB agreed to buy packaged milk 
from Petitioner. The contract to buy the milk was negotiated by the general 
manager of Pure Milk Company, Mickey Williams, with the manager of the 
HEB complex milk plant, Maurice Rouchon. 

10. Petitioner is a producer-handler under the Texas Milk Order, as 
determined by the Market Administrator. As a producer-handler, Pure Milk is 
not subject to the minimum pricing requirements for milk under the Order. 

11. However, HEB, as a regulated handler, must account for all the dairy 
products it receives, including milk purchased from Petitioner. The Market 
Administrator determined that a receipt occurs when milk and milk products 
covered by the Order are delivered to the HEB complex. HEB must account to 
the Market Administrator for the disposition of the milk and milk products it 
receives. 

12. The application of the Texas Milk Order to the delivery of Petitioner’s 
milk requires that the milk be classified as Class III (7 C.F.R. §§ 1126.14, .44). 
The Market Administrator for the Order determined that the cooler unit (PDC) 
is a part of HEB’s regulated milk processing plant and, therefore, Gore’s milk 
must be considered a transfer of fluid milk products from a producer-handler to 
a fully regulated plant. The Administrator accordingly allocated Gore’s pre- 
packaged milk to HEB’s Class III milk use as a receipt from a producer-handler, 
which resulted in additional receipts by HEB of producer milk being allocated 
to HEB’s Class I use. As a result, HEB had to pay additional amounts to the 
producer-settlement fund on the additional producer milk allocated to HEB’s 
Class I use. In order to keep HEB’s business, Petitioner entered into a private 
arrangement with HEB for the repayment by Petitioner to HEB of the difference 
in the cost between Class I milk and Class III milk based on, but not required 
by, sections 1126.14 and 1126.44. Over a period from December 1989 to June 
1991, this came to $366,772.38. It constituted the difference between a profit 
and a loss for Gore. 

13. In January of 1990, Petitioner, through counsel, requested that the 
Market Administrator and the Dairy Division reconsider their interpretation of 
the definition of “separate facility." 

14. The Dairy Division reaffirmed their interpretation that the HEB complex 
was one plant in a letter to Petitioner. The Milk Market Administrator and the 
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Dairy Division determined that there is no separation in functioning of the cooler 
unit (PDC) from the rest of the HEB complex. 


Conclusions of Law 


Petitioner argues that the Market Administrator erred in determining that the 
cooler unit (PDC) is part of HEB’s milk plant, within the meaning of the Order. 
It contends that the cooler unit (PDC) is a separate facility that constitutes only 
a step in the route distribution of Petitioner’s milk to stores. It asks that the 
Market Administrator’s determination be reversed. 

I agree with all but three sentences of the ALJ’s conclusions, which are set 
forth below (not indented), with omissions specifically designated in brackets, 
viz., "[Omission from ALJ]," and with a few trivial editorial changes not 
specified (Initial Decision at 3-7): 


ADMINISTRATIVE LAW JUDGE’S CONCLUSIONS 


In a section 8c(15)(A) proceeding such as this the Petitioner, Gore, has the 
burden of proving that the Administrator’s determination is “not in accordance 
with law." County Line Cheese Co., 44 Agric. Dec. 63, 81 (1985), aff'd, No. 
85-C-1811 (N.D. Ill. June 25, 1986), aff'd, 823 F.2d 1127 (7th Cir. 1987). 

This is a very difficult burden to sustain. 


In order to successfully challenge the decision of the Secretary, 
petitioner cannot merely show that, on the balance, its position is supported 
by evidence in the record, or vaguely allege that the Secretary’s decision 
is unsupported in the record. Petitioner has the substantial burden to 
overcome a strong presumption of the existence of facts which support the 
administrative determination... . The Act gives the Secretary broad 
discretionary powers to effectuate its purposes. The existence of regulatory 
alternatives, even those which might be more persuasively reasonable, is 
not cognizable on review. . . . 


This proceeding does not afford petitioner a forum to review questions 
of policy, desirability, or effectiveness of Order provisions. . . . It is not 
sufficient for petitioner to show that the record may contain evidence 
supporting its positions. On the contrary, petitioner must establish clearly 
that the record cannot sustain the conclusion reached by the Secretary." 
(citations omitted.) 
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Farm Fresh, Inc., 49 Agric. Dec. 23, 86-87 (1990), aff'd, CIV-90-688-T 
(W.D. Okla. June 24, 1991), printed in 50 Agric. Dec. 1 (1991), aff'd, No. 
91-6286 (10th Cir. June 15, 1992) (unpublished), printed in 51 Agric. Dec. 110 
(1992). 

The provision of the Order that Petitioner contends the Administrator 
interpreted erroneously is section 1126.4, which states as follows (7 C.F.R. § 
1126.4): 


Plant means the land, buildings, facilities, and equipment constituting a 
single operating unit or establishment at which milk or milk products 
(including filled milk) are received, processed, or packaged. Separate 
facilities without stationary storage tanks which are used only as a reload 
point for transferring bulk milk from one tank truck to another or separate 
facilities used only as a distribution point for storing packaged fluid milk 
products in transit for route disposition shall not be a plant under this 
definition. 


The Administrator’s reasons for determining that the PDC is part of HEB’s 
regulated “plant” rather than a “separate facility" are as follows: 


The [HEB] complex is one entity that is connected by pipelines and 
conveyors for the movement of raw and finished products. It has been 
treated as a plant since it began operating in 1976. Milk, cream, and other 
dairy products are moved between the fluid milk processing room, ice 
cream processing section, and the bakery. Also, the vault and milk 
processing room are joined with common conveyors. There are no 
separate facilities, such as branch coolers, that are used only as distribution 
points for storing packaged fluid milk products. Moreover, there is no 
clear delineation between the milk vault and the rest of the cooler that 
makes up the warehouse, known as the Perishable Goods [sic] Center. In 
effect, the Center is the handler’s cooler. Treatment of the entire complex 
as a plant is necessary to have adequate control over the accounting of all 
milk products that are processed and handled by H.E.B. 


Because of the physical structure of the entire complex, any functional 
delineation would be arbitrary, at best, compared to treating the entire 
complex as one entity. In this regard, the current plant definition [in the 
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Order] encompasses "the land, buildings, facilities, and equipment 
constituting a single operating unit or establishment at which milk or milk 
products . . . are received, processed, or packaged." Also, the exclusion 
of distribution points from the plant definition is not applicable in this case 
since the warehouse is not separate and the products are not in transit for 
route disposition. In effect, we view the warehouse, or Perishable Goods 
[sic] Center, as a cooler that is an essential feature in any fluid milk 
processing operation. 


(PX-4.) 


Richard Fleming, the Order’s Administrator, testified that "every milk plant 
has a cooler to cool their milk after it’s packaged" and that a cooler or vault is 
a "very integral part of an operation." (Tr. 22.) He said that he has personally 
visited the HEB operation and considers it to be “all one operation, all one 
complex." (Tr. 31.) 

Fleming testified that he interpreted the Order "literally" and that the term 
“plant,” when applied to HEB’s operation, means “all the land, facilities, 
building, and everything that’s involved in putting out dairy products in that 
operation." (Tr. 125.) Fleming said: 


Any product, any dairy product coming into that facility ever since the 
HEB operation started in 1976, the products coming into that facility 
regardless of where they’re brought into, is considered receipt. If it’s dry 
powder coming into a storage area, it’s a receipt. If it’s packaged products 
coming in from another regulated handler, it’s a receipt. 


(Tr. 21.) 


Otherwise, Fleming said, there would be accounting problems "if you tried 
to have a cut-off point." (Tr. 118.) 

Gore argues that the PDC is not a part of the milk plant, but is a separate 
facility because it is a high turnover distribution center rather than a long-term 
storage vault for the milk plant. Gore argues that the milk plant does not 
contribute to the function of the PDC except for being one of the sources that 
supplies the PDC with a finished product for delivery to the stores. 

In support of its position Gore presented the testimony of Scott Aimes, a 
transportation logistics expert. Aimes testified that the milk plant is a 
manufacturing operation where raw material is converted into a finished product, 











AGRICULTURAL MARKETING AGREEMENT ACT 





70 


whereas the PDC is a "classic" distribution center that is part of "logistics 
management" that includes warehousing and regrouping finished products for 
purposes of filling orders. He said that the trend in the retail industry is the 
“dove-tailing of manufacturing operations with distribution operations... . 
Those functions are placed in close proximity of each other to minimize 
distances, to minimize costs and to maximum service." (Tr. 107.) In such an 
operation a conveyor belt connecting two functions "in and of itself has no 
particular significance . . . simply the means by which product was moved from 
one functional area to another functional area." (Tr. 105-06.) A truck would, 
he said, perform the same function if the PDC and milk plant were physically 
separated by a road. (Tr. 106.) 

Aimes said that for purposes of logistics management "“[flacility is to 
facilitate. That is, less focus on structure, less focus on bricks and mortar, and 
more focus on function." (Tr. 100.) He said that the PDC facility involves the 
handling of “material in transit" and that it is "somewhat obsolete" to consider 
it a storage vault since it doesn’t reflect "new realities in food distribution." 
(Tr. 144.) 

Gore points out that the Administrator appeared to concede that if the milk 
plant and PDC were physically separated by a road, the PDC would be 
considered a separate facility. (Tr. 27.) Gore contends that the distinction 
should be functional separation rather than physical separation and that since it 
has shown that the PDC is a functionally separate facility, it should be 
considered a separate facility under the Order. Therefore, Gore argues, the 
Administrator’s determination that the PDC is not a separate facility should be 
reversed. 

.... [Omission from ALJ] 

However, a petitioner must do more than present a cogent argument. It must 
also “establish clearly that the record cannot sustain the conclusion reached by 
the Secretary." Farm Fresh, Inc., supra. The Administrator, acting for the 
Secretary, has interpreted section 1126.4 of the Order as meaning literally what 
it says, and that since the PDC is on the same land, in the same building, and 
cools the plant’s milk, it may be considered part of the milk plant. The 
Administrator has also apparently followed this interpretation since 1976. 

. . . [Omission from ALJ] [Petitioner’s evidence] is not enough to show that 
the Administrator could not make the determination it did. Gore has therefore 
failed to show that the Administrator’s determination was arbitrary or capricious 
or otherwise not in accordance with law. Accordingly, as there is no basis to 
reverse the Administrator’s determination, the petition will be dismissed. 
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END OF ADMINISTRATIVE LAW JUDGE’S CONCLUSIONS 
The ALJ’s views that I omitted are as follows (Initial Decision at 6, 7): 


Gore presents a strong argument for the proposition that the PDC should 
be considered a "separate facility" from the milk plant. Indeed, it could 
be argued that it presents a more persuasive argument than the 
Administrator presented in determining that it is not a separate facility. 


Although Gore has presented evidence suggesting that the 
Administrator’s interpretation is somewhat rigid and outdated, and more 
concerned with accounting problems than with the distinctive functional 
differences in the various operations that make up the complex. . . 


In my view, the HEB complex clearly matches the description of a plant 
contained in the Order. The HEB complex has several facilities where milk is 
received, packaged by HEB and processed by HEB. All of the operations 
function in connection with each other. The overall operation is as one unit. 
The facilities, land and equipment operate to package milk and manufacture 
dairy products. The milk plant, ice cream plant, and bakery utilize milk to 
produce food items which are then stored in the milk vault (PDC). The PDC 
is integral to the operation of the manufacturing facilities. Without on-site 
refrigeration, the manufacturing of perishable food items would be impossible. 
A common cooler unit for perishable items whether manufactured within the 
plant or packaged by Petitioner outside the plant typifies the interconnected 
functions of the facilities within the complex. The Order definition contemplates 
a place such as the HEB complex, with several different facilities, as being a 
"plant." 

The evidence on the movement of dairy products through the facilities shows 
the functioning of the plant as one operating unit. Milk products are shipped to 
the plant in bulk, dry and packaged form. Dairy products manufactured at the 
plant are stored in the same milk vault (PDC) with Petitioner’s milk. In some 
cases, Petitioner’s milk and the milk manufactured by HEB even have the same 
brand label. When the cooler unit reaches the capacity of items it can store, 
dairy products are stored in refrigerated trucks within the complex. The cooler 
unit serves not only as a milk vault but functions as an assembly area for the 
grouping and subsequent distribution of packages of perishable items to HEB 
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stores. On the basis of all of the interactions at the HEB complex and the 
movement of milk, the Milk Market Administrator correctly concluded that the 
cooler unit was not functionally separate from the complex. 

The Milk Market Administrator’s determination was supported by the 
evidence. Petitioner tried, unsuccessfully, through testimony and documents, 
to show that the cooler unit which Petitioner refers to as the Perishable 
Distribution Center (PDC) was a separate facility. The crux of Petitioner’s 
argument is that the cooler unit is a distribution place for bundles of food items 
sent to individual food stores. Petitioner’s milk is kept in the cooler unit 
alongside HEB packaged milk before being shipped to stores. Although 
Petitioner tried to establish a functional separation between the cooler unit 
(PDC) and the remainder of the HEB complex, the evidence does not establish 
a separation, but, rather, shows an interdependence of all the HEB complex 
units. For example, the manager of the milk plant, which Petitioner alleges is 
a separate facility from the cooler unit (PDC), negotiated the contract to buy 
milk from Petitioner. A functionally separate facility would not have the 
manager of another separate facility (the milk plant) contracting for deliveries 
to the facility. 

Even if Petitioner had established a functional separation, the Order does not 
define functional separation as being a separate facility. The Order does not 
exclude a cooler unit like the one in the current case (PDC) as a separate 
facility. The Order specifically includes all facilities constituting a single 
operating unit as a “plant.” Furthermore, the Market Administrator’s 
interpretation of the Order is entitled to great weight. As stated in Jn re Echo 
Spring Dairy, Inc., 45 Agric. Dec. 41, 59-60 (1986): 


In the Associated Milk case, just discussed [(In re Associated Milk, 33 
Agric. Dec. 976 (1974))], the great weight to be given to the Market 
Administrator’s interpretation of the Order is stated as follows (33 Agric. 
Dec. at 982-83): 


The Market Administrator charged with the responsibility of 
enforcing the Order interpreted the word "[r]eceives" in accordance 
with its normal, dictionary definition. His interpretation is entitled to 
great weight. Lawson Milk Company v. Freeman, 358 F.2d 647, 650 
(C.A. 6); Allen M. Campbell Co. Gen. Con., Inc. v. Lloyd Wood 
Const. Co., Inc., 446 F.2d 261, 265 (C.A. 5). See, also, Udall v. 
Tallman, 380 U.S. 1, 16-17; Bowles v. Seminole Rock Co. , 325 U.S. 
410, 413-414; Federal Comm’n v. Broadcasting Company, 309 U.S. 
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134, 143, fn. 6; Norwegian Nitrogen Co. v. United States, 288 U.S. 
294, 335; United Truck Lines v. Interstate Commerce Commission, 
189 F.2d 816, 817 (C.A. 9), certiorari denied, 342 U.S. 830; L. 
Gillarde Co. v. Joseph Martinelli & Co., Inc., 169 F.2d 60, 60-61 
(C.A. 1), certiorari denied, 335 U.S. 885; Armstrong Co. v. 
Walling, 161 F.2d 515, 517 (C.A. 1); Superior Packing Co. v. 
Porter, 156 F.2d 193, 195 (C.A. 8), certiorari denied, 329 U.S. 788; 
Bowles v. Mannie & Co., 155 F.2d 129, 133 (C.A. 7), certiorari 
denied, 329 U.S. 736; Bowles v. Cudahy Packing Company, 154 F.2d 
891, 892 (C.A. 3); In re Yasgur Farms, Inc., 33 Agriculture 
Decisions 389, 417-418 (1974); In re Weissglass Dairy Corporation, 
32 Agriculture Decisions 1004, 1055 (1973), affirmed, Weissglass 
Gold Seal Dairy Corporation v. Butz, 369 F. Supp. 632 (S.D.N.Y.). 


The doctrine of affording considerable weight to the Administrator’s 
interpretation is particularly applicable in the field of milk. As stated by 
the Court in Queensboro Farms Products v. Wickard, 137 F.2d 969, 980 
(C.A. 2): 


The Supreme Court has admonished us that interpretations of a 
statute by officers who, under the statute, act in administering it as 
specialists advised by experts must be accorded considerable weight 
by the courts. If ever there was a place for that doctrine, it is, as to 
milk, in connection with the administration of this Act because of its 
background and legislative history. The Supreme Court has, at least 
inferentially, so recognized. 


For the foregoing reasons, the following Order should be issued. 
Order 


The Petition is dismissed. 


In re: GORE, INC., d/b/a PURE MILK COMPANY. 

90 AMA Docket No. M 126-11. 

Order Denying Motion to Strike and Raising Additional Issues filed 
January 29, 1993. 
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Sharlene Deskins, for Respondent. 
Benjamin F. Yale, Waynesfield, OH, for Petitioner. 
Order issued by Donald A. Campbell, Judicial Officer. 


In Respondent’s Opposition to the Petitioner’s Appeal Petition, Respondent 
recommended changes in the ALJ’s findings and conclusions, but supported the 
ALJ’s Order. Petitioner moved to strike that material, contending that the Rules 
of Practice do not provide for cross-appeals. The Rules of Practice applicable 
to section 8c(15)(A) proceedings (7 U.S.C. § 608c(15)(A)) provide (7 C.F.R. 
§ 900.65(c) (1992)): 


(c) Response. Within 20 days after service of an appeal brought by a 
party to the proceeding, any other party may file a response in support of 
or in opposition to such appeal. 


The comparable rule applicable to disciplinary proceedings instituted by the 
Secretary provides (7 C.F.R. § 1.145(b) (1992) (emphasis added)): 


(b) Response to appeal petition. Within 20 days after the service of a 
copy of an appeal petition and any brief in support thereof, filed by a party 
to the proceeding, any other party may file with the Hearing Clerk a 
response in support of or in opposition to the appeal and in such response 
any relevant issue, not presented in the appeal petition, may be raised. 


The disciplinary rules clearly permit a response to an appeal to include a 
cross-appeal requesting a change not only in the ALJ’s findings and conclusions, 
but also in the ALJ’s Order. Petitioner contends that the section 8c(15)(A) rules 
do not permit a response to an appeal to include a request for a change in the 
ALJ’s findings and conclusions. However, I see nothing in the section 
8c(15)(A) rules to prevent a party responding to an appeal from suggesting 
different findings or conclusions. As far as I know, this is the first case where 
a party has contended in a section 8c(15)(A) proceeding that suggested changes 
in the findings and conclusions cannot be made in a response to an appeal. In 
order to eliminate any controversy in this respect, and to afford Petitioner an 
opportunity to respond to Respondent’s suggested changes in the ALJ’s findings 
and conclusions, I am sua sponte raising the same issues (see 7 C.F.R. 
§ 900.65(b)(2)), and Petitioner shall have 20 days after service of this Order 
within which to file a response to such issues. 
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In re: SAN JOAQUIN VALLEY HANDLERS. 
92 AMA Docket No. F&V 907-26 and 92 AMA Docket No. F&V 908-10. 
Decision and Order filed March 22, 1993. 


Referendum — Notice and comment rulemaking — Volume regulation — Termination of order 
not required — Termination of rulemaking proceeding. 

The Judicial Officer affirmed the Decision by Chief Judge Palmer (ALJ) dismissing the Petition on 
the ground that the issues were controlled by prior decisions of the Judicial Officer. Petitioners 
contended that the Secretary’s 1984 referendum on the Marketing Orders Regulating the Handling 
of Navel and Valencia Oranges Grown in Arizona and Designated Part of California was invalid; 
that the Secretary’s "negative tendency” findings in 1984 terminated the Orders; and that the pre- 
referendum Orders cannot now be reinstated. Where an amended rule is set aside, the prior version 
of the regulation remains in effect. In reversing agency action found to be in error, the tribunal 


should place the complaining party in the position that it would have been in but for the illegal 
action, but should not improve its position. 


Tejal Mehta, for Respondent. 

Brian Leighton, Fresno, CA; Thomas E. Campagne, Fresno, CA; and James A. Moody, 
Washington, DC, for Petitioners. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 

Decision and Order issued by Donaid A. Campbell, Judicial Officer. 


This is a proceeding instituted by a Petition filed pursuant to section 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c(15)(A)), relating to the Federal Marketing Orders Regulating the 
Handling of Navel and Valencia Oranges Grown in Arizona and Designated Part 
of California (7 C.F.R. pts. 907 and 908).' 

On March 18, 1993, Chief Administrative Law Judge Victor W. Palmer 
(Chief ALJ) filed an Initial Decision and Order dismissing the Petition on the 
ground that the issues were controlled by prior Judicial Officer’s decisions. In 
order to expedite the matter, the parties had agreed that the Chief ALJ would 
direct the Hearing Clerk to note an appeal for the loser(s), with a request that 
the Judicial Officer expedite his decision and decide the case on the basis of the 
briefs previously filed. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, deletions shown by dots, and with a few trivial editorial 


See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
§§ 2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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changes not specified. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


The petitioners are handlers of navel and valencia oranges grown in Arizona 
and a designated part of California, and thereby subject to regulation under 
Marketing Orders 907 and 908 (7 C.F.R. Parts 907 and 908). The petitioners 
seek to have the marketing orders declared void and without effect after 1984, 
and the obligations imposed thereunder between July 1984 and August 1992, set 
aside for being “not in accordance with law." 

A prior challenge to the Secretary’s alteration of referendum procedures in 
198[4] to amend the Marketing Orders resulted in a determination by the Ninth 
Circuit that the amended orders were invalid for failure to comply with the 
notice and comment provisions of the Administrative Procedure Act. The Ninth 
Circuit thereupon remanded the matter to the Secretary to allow him to follow 
those procedures. See Sequoia Orange Co. v. Yeutter, 973 F.2d 752 (9th Cir. 
1992). [The Ninth Circuit affirmed the “district court [, which] invalidated the 
amended marketing order and left it to the Secretary to decide how to proceed" 
(973 F.2d at 759).] 

In response to the remand order, the Secretary terminated the amendatory 
proceeding and stripped the two marketing orders of 1985 amendments (57 F.R. 
49655-49656 (Nov. 3, 1992); and 58 F.R. 7964 (Feb. 11, 1993.) 

Petitioners contend that this response to the remand order was insufficient; 
that the orders prior to their attempted amendment in 1985 had been necessarily 
terminated by findings issued as part of the amendatory action; and that any 
obligation imposed against them subsequent to the invalidated amendatory action 
must be construed to be a nullity. 

Petitioners’ essential contention has previously been rejected by the Judicial 
Officer in Stark Packing Company, 51 Agric. Dec. 993 (1992) [(attached as 
Appendix A)], appeal docketed, No. CV-F-92-5787-OWW (E.D. Cal. Nov. 20, 
1992); Baird-Neece Packing Corporation, 92 AMA Docket Nos. F&V 907-23, 
F&V 908-7, 907-24 and F&V 908-8, slip opinion Feb. 22, 1993 [(attached as 
Appendix B)]; and Sunland Packing House Company, 91 AMA Docket No. 
F&V 907-21, slip opinion Feb. 22, 1993... . 

The attorneys for the parties agreed in a teleconference I conducted on 
February 11, 1993, that there was no need for a hearing in this case [and] that 
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a decision could be entered on the basis of a stipulated record and briefs. To 
facilitate early judicial review of petitioners’ contentions, an expedited schedule 
was also agreed upon for the filing of the stipulated record, briefing and the 
issuance of this initial decision and order. 

For the reasons hereinafter stated, I have concluded that the Judicial Officer’s 
previously cited decisions are binding and controlling and require dismissal of 
the petition. I have prepared findings based upon the stipulated record to better 
facilitate each level of future review of this decision and order. 


Findings 


1. Petitioners, who are fully named on the cover page of their petition and 
further identified in the verifications they attached to the petition, are handlers 
of navel and valencia oranges grown in Arizona and a designated part of 
California and as such have been subject to regulation since 1984 under 
Marketing Orders 907 and 908 (7 C.F.R. Parts 907 and 908). 

2. On March 17, 1983, the Secretary of Agriculture issued a Notice of 
Hearing on the proposed amendment of Marketing Orders 907 and 908, which 
regulate the handling of navel and valencia oranges, respectively, grown in 
Arizona and a designated part of California (Stipulated Administrative Record; 
Joint Exhibit 1; hereinafter referred to as Ex. plus number). 

3. Pursuant to the Notice of Hearing, hearings were held in Bakersfield, 
CA, during April 5-22, 1983, which resulted in a Final Decision by the 
Secretary proposing amendment of the two Marketing Orders for Producer 
Referenda (Ex. 2). The Decision published in the Federal Register on July 18, 
1984, contained the following language at 49 F.R. 29088: 


The referendum ballot shall provide only for the approval or disapproval 
of the orders as amended and as hereby proposed to be amended. 


It also contained, as the first of its "Findings and determinations," 

this statement: 

The findings and determinations hereinafter set forth are supplementary and 
in addition to the findings and determinations made in connection with the 
issuance of the order and each of the previously issued amendments 
thereto; and all of said previous findings and determinations are hereby 
ratified and affirmed except insofar as such finding and determinations may 
be in conflict with the findings and determinations set forth herein. 
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(a) 


(1) The said order, as amended and as hereby further amended, and all 
of the terms and conditions thereof, will tend to effectuate the declared 
policy of the act;.... 


4. The referendum instructions issued by the Secretary and pertinent 
communications concerning the referendum are contained in Exhibits 3-9. The 
Secretary’s stated position was that unless the requisite percentage of producers 
approved the marketing orders as amended, “as a package," the marketing 
orders would be terminated. As indicated by the final two paragraphs of Ex. 9, 
the letter AMS Deputy Administrator for Marketing Programs, William T. 
Manley, sent to Congressman Thomas S. Foley, the referendum procedures 
being applied to these fruit and vegetable marketing orders followed those used 
in the federal milk marketing order program. In this respect, they differed from 
the customary referendum procedures applicable to fruit and vegetable marketing 
orders which permit amendments to be rejected and the unamended order to 
continue as before. 

5. The final rule amending the marketing orders was published in the 
Federal Register on January 11, 1985 (Ex. 10). It repeats the finding in the 
final decision (Ex. 2) that the amended [findings] are supplementary and in 
addition to those of the prior Marketing Order, except as they may be in 
conflict. 

6. Also included as part of the Stipulated Record, to facilitate review, is the 
Ninth Circuit Decision, the underlying District Court Decision, and the various 
documents which embody the Secretary’s responses to the Ninth Circuit’s 
Decision and Remand Order (Exs. 11-16). 


Conclusions 


Petitioners argue that in the course of the action taken by the Secretary in 
198[4] to amend Marketing Orders 907 and 908, he found that the existing 
orders, without amendment, no longer tended to effectuate the Act, and they 
must now be construed to be terminated. However, a review of the formal 
amendatory actions, and particularly the published findings, does not support this 
contention. The "Final Decision" (Ex. 2) issued prior to the referendum and the 
"Final Rule" (Ex. 10) issued after the referendum, each contain specific findings 
stating that the amended [findings] were intended to supplement, not replace, the 
existing [findings]. See Findings 3 and 5, supra. 
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. . . [T]he Secretary could terminate the 1985 amendatory action, as he has 
done in response'to the remand order, and the marketing orders as they were 
before 1985 would be left in place. Moreover, review of the amendatory action 
demonstrates that existing authority to impose assessments and require 
compliance with prorate restrictions on orange handling continued unabated 
between the original marketing orders and the orders as amended. The order 
changes to be effectuated by the amendments concerned specifics respecting the 
industry committees which administer the marketing orders; adding a penalty 
provision for late payment of assessments; increasing the accuracy of crop 
estimates, prorate base calculations and marketing incentive allotments; adding 
specific recordkeeping and record retention requirements; and providing for 
continuance referenda every six years. Stripped of these amendments, the 
marketing orders as they were prior to 1985 contained the essential provisions 
under which petitioners have been charged assessments and required to comply 
with flow-to-market prorate restrictions in the form of weekly shipping quotas. 

In other words, it is . . . feasible for the challenged obligations to continue 
after abrogation of the 1985 amendatory action. 

Petitioners urge, however, that contrary language by the Secretary 
countermanded his general finding[s]. . . . He instructed producers that unless 
a requisite percentage of them voted in favor of the proposed amended order “as 
a package," the marketing orders "would (will) be terminated" [Exs. 5 and 6]. 
This language, petitioners assert, constitutes a finding that the existing orders no 
longer tended to effectuate the Act and therefore the invalidation/termination of 
the 1985 amendatory action automatically terminated the Marketing Orders as 
they were before amendment. 

But the Act requires more definitive action by the Secretary for the 
termination of a marketing order. 

For a marketing order to be terminated, affirmative action by the Secretary 
is required pursuant to 7 U.S.C. § 608c(16), which is to be taken [whenever he 
finds that an order obstructs or does not tend to effectuate the declared policy 
of the Act, or] after he determines that termination is favored by the majority 
of producers. An unfavorable vote in the 198[4] referendum . . . would have 
led to that action. But the vitiation of the amendatory action did not 
automatically trigger the termination of the original marketing orders. 

The instructions respecting the 198[4] referendum were necessitated by the 
Secretary’s decision to employ referendum procedures previously employed only 
when amending milk orders rather than those customary for the amendment of 
a fruit and vegetable marketing order. However, ... the Judicial Officer 
demonstrated in [Stark], supra, the consequence of a producer vote disfavoring 
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an amended milk order is not the automatic termination of the former order. 


[P]etitioners’ arguments are for that and the other reasons articulated in [Stark, 
Baird-Neece, and Sunland], inapposite. 

The next essential question to be answered is whether the Secretary’s response 
to the Ninth Circuit’s remand order was sufficient to constitute acceptable 
compliance. The Secretary’s response was to terminate the 1985 amendatory 
action (Exs. 13 and 14) and strip the Marketing Orders of the amendments (Ex. 
16). The Secretary also announced that for the remainder of the 1992-93 
season, weekly volume controls on navel oranges and lemons grown in 
California and Arizona would no longer be approved. 

Whether this response complied with the remand order is a question which 
must ultimately be decided by the issuing Court. Because of that fact and the 
fact that the Judicial Officer has already articulated the Departmental position 
in justification of the adequacy of this response, I have no further appropriate 
function in this proceeding other than to dismiss this petition in accordance with 
the reasons set forth in Stark, Baird-Neece, and Sunland, supra. 

Accordingly, the following Order is entered. 


Order 
The relief requested by Petitioners is denied and the Petition is dismissed. 
Appendix A 
In re Stark Packing Co., 51 Agric. Dec. 993 (1992), appeal docketed, No. 
CV-F-92-5787-OWW (E.D. Cal. Nov. 20, 1992). 
[Not published herein. -Editor] 
Appendix B 


In re Baird-Neece Packing Corp., 52 Agric. Dec. __ (Feb. 22, 1993). 
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ANIMAL QUARANTINE AND RELATED LAWS 


COURT DECISION 


MOORE v. MADIGAN 
Civil Action No. 92-2272. 
Filed April 1, 1993. 


(Cite as 990 F.2d 375). 


Suspension of specifically approved stockyard status - Informal hearing procedure - Second 
chance provisions of 5 U.S.C. § 558(c) - Violations of Brucellosis regulations. 


The Court of Appeals for the Eighth Circuit affirmed the district court ruling which upheld the 
Department’s decision to suspend the specifically approved stockyard status (SASS) held by 
Joplin Regional Stockyards, Inc. (JRS). The district court determined that the Department’s 
governing statute and regulations permitted the informal hearing procedure that USDA adopted 
in this case and that the Department accorded Moore, the stockyard owner, a pre-sanction 
opportunity to correct repeated violations of the Brucellosis regulations on the premises. The 
district court, however, reduced the Department’s five year suspension to six months. USDA 
grants SASS, which is necessary for interstate trade, contingent upon the stockyard’s agreement 
to participate in the Brucellosis eradication program. Moore breached the agreement in two 
respects - (1) failing to meet USDA’s sanitation requirements and (2) failing to maintain 
identification and separation of cattle according to the classification of their state of origin, which 
is based on the rate of Brucellosis occurrence. On appeal, Moore contended that the rules of 
practice applied at his informal hearing were adopted in contravention of the procedural 
requirements of 5 U.S.C. § 553. This argument was rejected by the Eighth Circuit as an untimely 
challenge that should have been raised before the hearing. A remand to consider this claim 
would inappropriately reward Moore for failing to present his full case to USDA. In addition 
a second hearing would be futile because nothing in the record, including post hearing 
submissions, refuted the violations. Two separate inspections finding violations formed a 
sufficient basis for suspension, which satisfied the second chance provisions of 5 U.S.C. § 558(c). 
Under the SASS agreement, Moore had the authority and obligation to take all available 
measures to assure that brokers dealing at JRS complied with the regulatory requirements. 
Inasmuch as USDA provided Moore with adequate notice of the penalty sought against him, the 
Department could impose suspension upon establishing repeated breaches of the SASS 
agreement. 

Appeal from the Western District of Missouri. 

Before ARNOLD, Circuit Judge, GIBSON, Senior Circuit Judge, and REAVLEY, Senior Circuit 
Judge for the Fifth Circuit, sitting by designation. 
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UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT 


REAVLEY, Circuit Judge. The Animal and Plant Health Inspection Service 
of the United States Department of Agriculture (USDA) suspended the 
“specifically-approved stockyard status" (SASS) of Joplin Regional Stockyards, 
Inc. (JRS). USDA reached its decision after conducting an informal hearing 
at which a hearing officer found that various people repeatedly violated 
USDA’s brucellosis regulations on JRS’s premises. JRS and its legally- 
responsible operator, Jackie Moore sued USDA for declaratory and injunctive 
relief. On cross-motions for summary judgment, the district court held that 
USDA’s governing status and regulations permitted the informal hearing 
procedure that USDA adopted for this case and that USDA accorded Moore 
a presanction opportunity to correct violations. But the court also held that 
the facts of this case did not justify the penalty selected by USDA, and 
accordingly reduced JRS’s suspension period from five years to six months. 
Only Moore appeals. We affirm. 


I. BACKGROUND 


Moore and his family formed JRS in 1986, and JRS purchased Missouri 
real estate that had long been used as a stockyard (the stockyard). JRS earns 
money for each animal traded at the stockyard. Four livestock commission 
companies broker sales at the stockyard for additional fees, but only Joplin 
Livestock Commission Company (JLCC) is owned by Moore and his family. 
The three other companies lease space from JRS. 

JRS can facilitate trade in Missouri cattle without federal permission But 
to attract trade in out-of-state animals, JRS must secure SASS from USDA. 
See 9 C.F.R. §§78.5, 78.9-.12. USDA grants SASS to stockyards that agree to 
participate in USDA’s program to eradicate brucellosis. Brucellosis is an 
infectious disease that inhibits both procreation and milk production in cattle. 
USDA classifies states according to the incidence of brucellosis that USDA 
detects in each state. This case concerns activities during 1988 and 1989, 
when USDA classified Missouri as an "A" state and Oklahoma as a "B" state. 

To combat brucellosis, USDA requires stockyard operators to 1) maintain 
sanitary conditions and 2) identify and separate cattle according to the 
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brucellosis classification of the state from which the cattle arrive for sale’ 
USDA only grants SASS to stockyards that designate an individual as 
“operator" to be legally responsible for the fulfillment of these requirements. 
See id. §78.44. Jackie Moore executed a SASS agreement (the Agreement) 
with USDA in February 1987. 

On October 13, 1988, Dr. Charles Dake, a district veterinarian for the 
Missouri Department of Agriculture who [sic] USDA charged with inspecting 
stockyards for compliance with USDA regulations, found that the stockyard 
did not meet USDA sanitation requirements and that "numerous Oklahoma 
[class B] cattle shipments have been run through this market as class A 
animals." Dake warned in his report that "this is a serious problem which is 
a direct challenge to Missouri’s class A status," and delivered this report to 
Raymond McDowell, a JRS manager. On at least three occasions before this 
adverse inspection report, JUCC sold class B Oklahoma cattle as class A 
Missouri animals. Dr. Stephen Short, who tested animals for brucellosis at 
the stockyards, testified that class A animals usually bring a higher price than 
class B animals. 

On May 18, 1989, USDA inspector Walter Waddell toured the stockyards 
and again found sanitation and identification violations. In September 1989, 
USDA sent Moore a letter alleging the sanitation and identification infractions 
as breaches of the Agreement and proposing to withdraw the stockyard’s 
SASS. Moore denied the allegations and requested a hearing. USDA 
provided an informal hearing, which Moore challenged as inadequate under 
USDA regulations. 

After considering testimony and exhibits from Moore and USDA, a USDA 
hearing officer found that Moore breached the Agreement because 1) the 
stockyards did not meet USDA’s sanitation standards and 2) on ten occasions 
(eight before October 13, 1988 and two more before May 18, 1989), class B 
cattle were sold as class A animals at the stockyard. A USDA deputy 
administrator recited these findings and ordered that SASS be removed from 
JRS and affiliate] individuals and companies for five years. Moore and JRS 
exercised their statutory right to use USDA for declaratory and injunctive 
relief from this order, see 5 U.S.C. §§702-03, and USDA stayed its order 
pending outcome of this litigation. 

On cross-motions for summary judgment, the district court held, inter alia, 


‘USDA veterinarian James Massman testified that an animal’s domicile for purposes of 
brucellosis classification is determined by the state where the animal last spent 120 days. 
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that 1) the informal hearing granted Moore by USDA did not contravene 
USDA’s governing statute or regulations and 2) USDA accorded Moore any 
required opportunity to correct infractions at the stockyard before suffering 
a SASS suspension. Moore v. Madigan, 789 F. Supp. 1479, 1485 (W.D. Mo. 
1992). While the court upheld USDA’s decision that Moore violated the 
Agreement, the court found that USDA’s penalty was “unduly harsh" and 
reduced the SASS suspension from five years to six months. Id at 1488. 


II. ANALYSIS 


Only Moore appeals, so we do not reach the propriety of the district court’s 
penalty reduction. Only some of the many issues that Moore raises on appeal 
merit explicit discussion. 


A. FACT-FINDING PROCEDURE 


USDA advised Moore in a September 1989 letter that is planned to 
withdraw SASS from JRS, and that Moore could request an informal hearing 
if he disputed the factual basis for the withdrawal. With USDA’s letter, 
Moore received rules that USDA adopted to govern the informal hearing 
procedure. Moofe claims that he was entitled to a formal hearing before an 
administrative law judge, with a panoply of discovery and subpoena rights. 

First, Moore argues that Congress accorded him a formal hearing. But 
when Congress mandates a formal hearing before an agency in a statue, it 
either employs the term of art "on the record" or it indicates its intent to 
trigger the formal hearing procedures of the Administrative Procedure Act 
(APA), 5 U.S.C. §551 et seg. See City of West Chicago, Ill. v. United States 
Nuclear Regulatory Comm’n. 701 F.2d 632, 641 (7th Cir. 1983); Webster Groves 
Trust Co. v. Saxon, 370 F.2d 381, 384-386 (8th Cir. 1966). USDA claims 
authority to establish its brucellosis eradication program under 21 U.S.C. §111, 
which permits USDA to "make such regulations and take such measures as 
[the Secretary of Agriculture] may deem proper to prevent the introduction 
or dissemination of the contagion of any... communicable disease of animals 
...." No statute refers to SASS or agreements with stockyard operators, let 
alone withdrawal proceedings; these are creatures of regulations that USDA 
promulgated pursuant to section 111. There being no evidence of 
congressional intent to provide a formal hearing for the withdrawal of SASS, 
the district court correctly dismissed this argument. Moore, 789 F. Supp. at 
1485. 
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Next, Moore claims that USDA regulations require a formal hearing before 
SASS withdrawal. USDA cited the following regulation to Moore in advising 
him of his right to an informal hearing. 


Before [USDA] withdraws approval from a specifically approved 
stockyard based upon a failure to maintain or operate the stockyard in 
accordance with the standards specified in the agreement, the operator 
of the stockyard will be informed in writing of the reasons for the 
proposed withdrawal of approval and, upon request, shall be afforded an 
opportunity for a hearing with respect to the merits or validity of the 
action to withdraw approval if there is a dispute regarding any material 
fact, in accordance with rules of practice which shall be adopted for the 
proceeding. 


9 C.F.R. §78.44(b)(2) (emphasis added). USDA interprets this regulation 
to permit latitude in its selection of hearing procedure for SASS withdrawal. 
Moore argues that section 78.44(b)(2) must be read in conjunction with 7 
C.F.R. §1.131, where USDA guarantees a formal hearing under specific 
circumstances.” Proceedings to withdraw SASS are conspicuously absent from 
the detailed list section 1.131. From this fact, we know that USDA possesses 
a convenient means to guarantee a formal hearing, and USDA has not done 
so for SASS-withdrawal proceedings. In "an administrative proceeding as to 
which Congress has explicitly required any given type of procedure[, an agency 
may interpret its own regulations] within very broad limits." City of St. Louis 
v. Department of Transportation, 936 F.2d 1528, 1534-35 n.1 (8th Cir. 1991). 
Given our understanding of section 1.131 USDA’s interpretation of section 
78.44 is logical and reasonable. We thus agree with the district court that 
section 78.44 permits the informal hearing accorded Moore. 


77 CF.R. §1.131 states: 
(a) The [formal] rules of practice in this subpart shall be applicable to all adjudicatory 
proceedings under the [following] statutory provisions[:] 


Act of February 2, 1903, commonly known as the Cattle Contagious Diseases Act of 1903, 
section 3, as amended(21 U.S.C. 122). 


(b)(2) Adjudicatory proceedings under the regulations promulgated under the Animal 
Quarantine and Related Laws (21 U.S.C. 111 et seq.) for the suspension or revocation of 
accreditation of veterinarians(9 C.F.R. Parts 160,161). 
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Finally, Moore cites Air Transport Ass’n of America v. Department of 
Transportation, 900 F.2d 369 (D.C. Cir. 1990), vacated on other grounds, 
US , 111 S. Ct. 944 (1991), in support of his argument that 

USDA violated 5 U.S.C. §553 by adopting informal hearing rules for his SASS 
withdrawal without first providing notice and an opportunity for public 
comment on those rules. But the Air Transport court took "no position on 
whether parties whose cases have reached a final determination under 
[procedural rules adopted without notice and comment] may now raise the 
procedural invalidity of the [r]ules as a ground for seeking review." Jd at 381. 

USDA reached a final decision in this case after a complete hearing and 
before Moore raised any section 553 argument on the record. Based on our 
understanding of the record, we hold that Moore is not entitled to any relief 
even if USDA adopted informal hearing rules in contravention of section 553. 
As long as we "act within the bounds of the statue [granting us authority to 
review an agency decision] and without intruding upon the administrative 
province, [we] may adjust [our] relief to the exigencies of the case in 
accordance with the equitable principles governing judicial action." Komatz 
Constr., Inc. v. NLRB, 458 F.2d 317, 325 (8th Cir. 1972) (quoting Ford Motor 
Co. v. NLRB, 305 U.S. 364, 373, 59 S. Ct. 301, 307 (1939); see also United 
States Steel Corp. v. EPA, 649 F.2d 572, 576 (8th Cir. 1981); Air Transport, 900 
F.2d at 380 (applying Ford Motor Co. outside NLRB context). 

Had Moore made a record objection based on section 553 before the 
hearing, USDA could have considered the merits and decided whether to 
continue with the hearing at that time. If we now remand for any section 553 
violation, USDA will have wasted its hearing resources for a reason that 
USDA had no cause to consider before Moore’s informal hearing, and Moore 
will receive a second hearing, with attendant delays, as a reward for failing to 
present his full case to USDA. The futility of a second hearing further 
convinces us that the district court properly refused to consider Moore’s 
section 553 argument. Even if we consider the post-hearing affidavits that 
Moore submitted to the district court,’ the record contains nothing to refute 
the sanitation and identification violations found by USDA. Under these 
circumstances, the district court did not err in refusing to grant relief based 
on Moore’s section 553 claim. 


°Cf. Moore, 789 F. Supp. at 1486 (refusing to consider additional evidence). 
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B. SECOND CHANCE 


With exceptions that do not apply here, the APA requires agencies to 
provide regulated entities with notice and an opportunity to achieve 
compliance with regulations before withdrawing or suspending any license. 5 
USS.C. §558(c). Assuming arguendo that SASS and the Agreement together 
constitute a license within the scope of section 558(c), we consider whether 
USDA complied with this law before instituting proceedings to withdraw 
SASS from JRS. 

Section 558(c) first requires "notice by the agency in writing of the facts or 
conduct which may warrant the action." On October 13, 1988, Dake signed 
a report stating that the stockyard did not meet USDA sanitation standards 
and that class B cattle were wrongly identified as class A animals. In Dake’s 
affidavit, he asserts that he discussed this report with McDowell, a JRS 
manager. Nothing in the record contradicts Dake on this point. Thus, JRS 
received sufficient notice of violations under section 558(c)(1) before USDA 
conducted its May 1989 inspection. 

Moore argues that USDA did not comply with the second requirement of 
section 558(c), that agencies provide an "opportunity to demonstrate or 
achieve compliance" before withdrawing or suspending SASS. USDA officials 
inspected the stockyard on both October 13, 1988 and May 18, 1989, and on 
both occasions they found substandard sanitation and class B cattle identified 
as class A animals. We agree with the district court that these undisputed 
facts are determinative of USDA’s compliance with section 558(c)(2). See 
Moore, 789 F. Supp. at 1485. 

Moore contends that affidavits of several individuals establish that Moore 
continuously improved sanitation at the stockyard from the time JRS 
purchased it in 1986 to October 1989, when a USDA inspector found that the 
stockyard complied with USDA sanitation regulations. The district court so 
found, and the record supports this finding. See id. at 1488. Moore also 
argues that a Missouri inspector’s affidavit establishes that the stockyards were 
sanitary shortly after that inspector filed the adverse USDA report of October 
13, 1988. But these facts do not abrogate the significance of findings by both 
the district court and USDA that May 18, 1989. That USDA found the same 
violation on two consecutive inspection reports means that USDA complied 
with the second-chance requirement of section 558(c), at least as to sanitation. 

As for the identification violations, Moore argues that he availed himself of 
“opportunity to demonstrate or achieve compliance" with USDA identification 
regulations under section 558(c)(2), and therefore should suffer no license 
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suspension. Moore explains that, after receiving the October 1988 inspection 
report, his commission company did not commit further identification 
violations. USDA’s evidence at the informal hearing established that class B 
cattle were sold as class A animals at the stockyard on two occasions between 
the October 1988 inspection report and the May 1989[sic]. JLCC did not 
broker the sales on either occasion, but both the district court and USDA still 
held Moore responsible for the post-October 1988 identification violations. 
The Agreement’s language supports the decisions of the district court and 
USDA. Moore “agree[d] to maintain and operate [the stockyard] in 
accordance with each of the [Agreement’s] provisions. . . .". One on these 
provisions is that "[i]dentity of cattle from class B states or areas shall be 
maintained ...." Moreover, the Agreement stipulates that Moore "shall be 
the individual legally responsible for the day-to-day operations of the 
specifically approved stockyard." See 9 C.F.R. §§78.44(a) n.6 & 78.44(c). 
Moore implies that he did all he could to control misidentification after the 
adverse October 1988 inspection report by posting a sign that read "Joplin 
Regional Stockyards must absolutely have complete accurate address of 
owner.” But especially after receiving notice in October 1988 that cattle had 
been misidentified and that this was a serious problem. Moore could (and 
should) have done more than post a sign. Tags on the ears and backs of cattle 
can indicate where the animal has been vaccinated or sold, and Moore could 
have hired someone at the commission companies’ expense to compare the 
states indicated on these tags with the state-of-origin represented by the cattle 
sellers. This employee could ask further questions of the sellers if an animal’s 
tags did not match the domicile state claimed by the seller. Besides instituting 
its own identification-assurance program. Moore could have evicted the 
independent commission companies or threatened them with disciplinary 
action if they sold class B cattle as class A animals. The agreement that each 
commission company executed with Moore gave Moore exactly this authority. 
We agree with the district court and USDA that, after being warned in 
October 1988 that identification-assurance procedures were ineffective at the 
stockyard, Moore failed to correct the problem before a second adverse 
inspection report in May 1989. USDA complied with section 558(c). 


“Misidentification can easily occur if cattle owners bring their animals to the stockyard and 
either fail to indicate the state from which they arrive or provide false address information to 
the commission companies. 
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C. EVIDENCE OF PENALTY PROPRIETY 
























Moore argues that USDA failed to advise him of the penalty that it sought 
against him and failed to adduce evidence that supports even the six-month 
SASS suspension countenanced by the district court. Moore would have 
USDA inform stockyard operators before any hearing of the /ength of any 
SASS suspension sought, and present evidence to justify any suspensions. This 
evidence presumably would indicate the size of suspect stockyards, and any 
aggravating or mitigating circumstances. 

But Moore presents no authority that requires evidence of penalty propriety 
in this case. Section 78.44 simply states that USDA may withdraw SASS 
upon finding that a stockyard operator has breached a section 78.44 
agreement with USDA. Suspension is a lesser penalty than withdrawal; only 
withdrawal can connote permanence. USDA advised Moore several times 
before testimony began in the informal hearing that it sought to withdraw’ 
SASS from JRS. This was notice enough, and under section 78.44 as read in 
conjunction with section 558(c), USDA could impose this penalty upon 
establishing repeated breaches of the Agreement. 


Ill. CONCLUSION 





Having considered all Moore’s arguments on appeal, we AFFIRM the 
district court’s judgment. 


















Moore cites Capital Produce Co. v. United States, 930 F.2d 1077, 1080-81 (4th Cir. 1991) 
(substantial record evidence did not support a willfulness finding, which was a necessary element 
of a violation of the Perishable Agricultural Commodities Act), Ferguson v. USDA, 911 F.2d 1273, 
1277-79 (8th Cir. 1990) (precedent establishes that willfulness is relevant to sanction severity 
under 7 U.S.C. §204), Hutto Stockyard, Inc. v. USDA, 903 F.2d 299, 304-05 (4th Cir. 1990) 
(suspension disallowed because USDA failed to comply with either the notice or the willfulness 
requirements of 5 U.S.C. §558(c) before instituting license-removal proceedings), Western States 
Cattle Co. v. USDA, 880 F.2d 88, 91 (8th Cir. 1989) (following Farrow), Farrow v. USDA,760 F.2d 
211, 216 (8th Cir. 1985) (when USDA requires a showing that a "violation [is] flagrant and 
serious" before the imposition of "severe" sanctions, severe sanctions will not be allowed absent 
evidence of a flagrant and serious violation), and Bosma v. USDA, 754 F.2d 804, 810 (9th Cir 
1984) (enforcing 7 U.S.C. §213(b), which requires consideration of specific factors in penalty 
determination). The court in each of these cases simply refused to sustain a sanction when a 
statute, agency decision, or precedent required proof of a certain element before the sanction 
could be imposed, and that proof was absent from the record. Consistent with these cases, 
USDA may impose the sanction specified by section 78.44 (withdraw SASS) upon establishing 
the elements specified by section 78.44 (breach of Agreement). 
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DEPARTMENT DECISIONS 


In re: DEAN REED, d/b/a DEAN REED CATTLE COMPANY, PETE 
DONATHAN, AND SPEEDWAY TRANSPORTATION, INC. 

A.Q. Docket No. 91-37. 

Decision and Order as to Respondents Dean Reed and Pete Donathan filed 
April 8, 1993. 


Civil penalties — Interstate movement of brucellosis test-eligible cattle, brucellosis reactor 
cattle, and brucellosis exposed cattle without required certificates or permits. 


The Judicial Officer affirmed the decision by Chief Judge Palmer assessing civil penalties of $8,500 
against Respondent Reed and $2,500 against Respondent Donathan for moving brucellosis test- 
eligible cattle, brucellosis reactor cattle, and brucellosis exposed cattle interstate without the required 
certificates or permits. Importance of Brucellosis Eradication Program explained. Hearsay is 
admissible in administrative proceedings. Records regularly kept in the course of business are 
admissible. Respondent Reed’s failure to testify at the hearing raises an inference that his testimony 
would have been adverse to his interests, which inference can aid in making out a prima facie case. 
Complainant need only prevail by a preponderance of the evidence. It is not necessary to show that 
Respondents knowingly violated the Act in order to assess civil penalties. The sanction imposed is 
not too severe, considering the importance of the Brucellosis Eradication Program. 


James D. Holt, for Complainant. 

Terry Todd, Tulsa, Oklahoma, for Respondents. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, and 
122), for violations of the Act and the regulations promulgated thereunder (9 
C.F.R. § 71.1 et seq.) governing the interstate movement of cattle. An Initial 
Decision and Order was filed September 29, 1992, by Chief Administrative Law 
Judge Victor W. Palmer (Chief ALJ) assessing civil penalties of $8,500 against 
Respondent Reed and $2,500 against Respondent Donathan for moving cattle 
interstate without the required certificates or permits. 

On November 4, 1992, Respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
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Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).” 
The case was referred to the Judicial Officer for decision on November 30, 
1992. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by Respondents, but is denied inasmuch as the issues 
on appeal have been thoroughly briefed and oral argument would seem to serve 
no useful purpose. 

Based upon a careful consideration of the entire record, the Initial Decision 
and Order is adopted as the final Decision and Order, with deletions shown by 
dots, additions shown by brackets, and with trivial editorial changes not 
specified. Additional conclusions by the Judicial Officer follow the Chief ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 





This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122; 
(Act)), for violations of the Act and the regulations promulgated thereunder (9 
C.F.R. § 78.1 et seq. (Regulations)) governing the interstate movement of 
cattle. 

This proceeding was initiated by a complaint filed on August 15, 1991, by the 
Administrator, Animal and Plant Health Inspection Service (APHIS), United 
States Department of Agriculture (USDA), alleging that respondents violated the 
Act and the Regulations on various occasions during the years 1988 through 
1991, by their interstate movement of brucellosis test-eligible cattle and 
brucellosis reactor and brucellosis exposed cattle without requisite certificates 
and permits. 

Respondent, Speedway Transportation, Inc., entered into a consent decision 





“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953 (18 Fed. Reg. 3219 (1953)), reprinted in 
5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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on December 18, 1991, in settlement of the complaint’s allegations against it and 
is no longer a party to this proceeding. Respondents Reed and Donathan filed 
an answer on October 8, 1991, requesting dismissal of the complaint and an 
oral hearing. I conducted an oral hearing on June 25, 1992, in Tulsa, 
Oklahoma. Complainant was represented by James D. Holt, Esq., Office of the 
General Counsel, United States Department of Agriculture. Respondents were 
represented by Terry Todd, Esq., Tulsa, Oklahoma. Attorneys for complainant 
and respondents filed proposed findings of fact, conclusions of law, and briefs 
on August 13, and August 14, 1992, respectively. 

Upon consideration of the record evidence, and the proposed findings of fact, 
conclusions of law, and briefs filed by the parties, I have concluded that 
Respondents Reed and Donathan have violated the Act and the Regulations as 
alleged in the complaint and an order should be entered assessing civil penalties 
in the amounts of $8,500 and $2,500, respectively. Any proposed finding or 
conclusion, not incorporated as part of those that follow, has been denied as not 
in accordance with the credible, relevant and material evidence of record. CX 
refers to the exhibits presented by Counsel for Complainant. Tr. refers to the 
transcript of the oral hearing on June 25, 1992. 


Findings of Fact 


1. Dean Reed, d/b/a Dean Reed Cattle Company, is an individual whose 
mailing address is P.O. Box 2727, 1701 Beacon Street, Muskogee, Oklahoma 
74402. (Answer) 

2. Pete Donathan is an individual whose mailing address is 216 Moccasin 
Place, Sapulpa, Oklahoma 74066. (Answer) 

3. Brucellosis is a highly contagious bacterial disease of cattle which is not 
highly treatable, and also affects people. (Tr. 184, 186-187) Brucellosis poses 
a substantial economic threat to the cattle industry since abortion is a common 
consequence when a cow is infected. (Tr. 187-188) 

4. The Regulations, 9 C.F.R. § 78.1 et seq., are an integral and significant 
part of the federal and state cooperative effort to control and eradicate 
brucellosis. (Tr. 94, 195-199) 

5. USDA’s brucellosis eradication program is administered by APHIS and 
relies heavily upon identification and testing of livestock at markets and at 
slaughter, and upon requisite certificates and permits showing test results which 
must accompany cattle when they are moved interstate. (Tr. 196-199) 
Identification of cattle is accomplished by eartags bearing unique numbers. (Tr. 
69, 71) The accuracy of the certificates required for interstate movement of 
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test-eligible cattle (generally, cattle over eighteen months of age) and permits 
and "S" brand permits required for interstate movement of reactor and exposed 
animals, is crucial to the success of the brucellosis eradication program. (Tr. 
198-199) 

6. (a) An integral component of the brucellosis eradication program is the 
classification of states, pursuant to 9 C.F.R. § 78.41, based primarily on the 
rate of herd infection over the preceding twelve months, according to the 
following categories: Class Free States having no infection, Class "A" States 
having an infection rate of .25 percent or less, Class "B" States having an 
infection rate of 1.5 percent or less, and Class "C" States having an infection 
rate greater than 1.5 percent. Requirements for the movement of those cattle 
which are not known to be infected or exposed, vary according to the 
classification of the state of origin, pursuant to 9 C.F.R. § 78.9. 

(b) During all relevant times, the States of Oklahoma and Arkansas were 
classified as Class "B" States as designated by 9 C.F.R. § 78.41. (CX 23; Tr. 
190) 

(c) During all relevant times, North Dakota was classified as a Class Free 
State as designated by 9 C.F.R. § 78.41. 

(d) During all relevant times, Missouri was classified as a Class "A" State 
as designated by 9 C.F.R. § 78.41. 

(e) During.all relevant times, Texas was classified as a Class "B" State 
as designated by 9 C.F.R. § 78.41. 

7. Pursuant to the Regulations, 9 C.F.R. § 78.7(c), brucellosis reactor 
cattle moving interstate must be accompanied to their destination by a permit. 

8. Pursuant to the Regulations, 9 C.F.R. § 78.8(a)(2)(ii), brucellosis 
exposed cattle may be moved interstate, directly to a recognized slaughtering 
establishment, if such cattle are accompanied to their destination by a permit or 
an "S" brand permit. 

9. Pursuant to the Regulations, 9 C.F.R. § 78.9(c)(1)(vi)(A), test-eligible 
cattle which originate in Class "B" States, are not brucellosis exposed, and are 
from a herd not known to be affected, may be moved interstate from a Class 
"B" State, [moving from other than] a farm of origin or a nonquarantined 
feedlot directly to a . . . recognized slaughtering establishment, provided that 
such cattle . . . are accompanied to slaughter by a certificate or an "S" brand 
permit which states the test dates and results of the official tests. 

10. Pursuant to the Regulations, 9 C.F.R. § 78.9(c)(3)(ii), test-eligible cattle 
which originate in Class "B" States, are not brucellosis exposed, and are from 
a herd not known to be affected, may be moved interstate, from a Class "B" 
State, [moving from other than a farm of origin or a nonquarantined feedlot 
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directly to a recognized slaughtering establishment,] provided such cattle. . . 
have been issued a permit for entry, and are accompanied by a certificate. 

11. The definition of permit contained in the Regulations, 9 C.F.R. § 78.1, 
states in applicable part: "A new permit is required for each change in 
destination." 

12. The definition of "S" brand permit contained in the Regulations, 9 
C.F.R. § 78.1, states in applicable part: "A new "S" brand permit is required 
for each change in destination." 

13. The Regulations, 9 C.F.R. § 78.1, define certificate as an official 
document which must show certain required information including destination. 

14. On September 10, 1988, Carroll Meeks, a cattle buyer, bought seventeen 
test-eligible cattle for Respondent Dean Reed at the Poor Boy Livestock 
Auction, Wister, Oklahoma. (CX 30; Tr. 96-97, 105) The Brucellosis Test 
Record, VS Form 4-54, for the Poor Boy Auction on September 10, 1988, 
shows that two of the cattle purchased for Respondent Reed, eartags # 
73BTW2210 and # 73BTW2223, were brucellosis reactors and another cow, 
eartag # 73BTW2214, was brucellosis exposed. (CX 31; Tr. 99) 

15. On September 10, 1988, a permit for the movement of restricted 
animals, VS Form 1-27, was issued by the veterinarian at the Wister sale 
auction allowing movement of the two brucellosis reactor cattle identified in 
Finding # 14 to Supreme Beef Packing in Ladonia, ae a for the purpose of 
slaughter. (CX 34; Tr. 109) 

16. On September 10, 1988, a permit for the movement of restricted 
animals, VS Form 1-27, was issued by the veterinarian at the Wister sale 
auction allowing movement of two brucellosis exposed cattle, including the 
exposed cow identified in Finding # 14, to Supreme Beef Packing in Ladonia, 
Texas, for the purpose of slaughter. (CX 33; Tr. 107) 

17. On September 10, 1988, a valid certificate was issued by the veterinarian 
at the Wister sale auction allowing the movement of the fourteen test-eligible 
cattle, identified in Finding # 14, which were neither brucellosis exposed nor 
reactors, from Oklahoma to Ladonia, Texas, to be slaughtered. (CX 32; Tr. 
105) 

18. On September 13, 1988, Respondent Donathan shipped the seventeen 
cows identified in Finding # 14 to Federal Beef Processors, Inc., in West Fargo, 
North Dakota. (CX 44-45; Tr. 230) 

19. According to the sworn statement of the supervisor of records at the 
Oklahoma Department of Agriculture, Gwendolyn Trent, no additional permits 
were issued during the relevant time, for movement by Respondents Reed and 
Donathan of the two reactors and one exposed cow identified in Finding # 14. 
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(CX 47) 

20. According to the statement of the inspector in charge at Federal Beef 
Processors, Dr. R. A. Moen, he did not receive a Form VS 1-27 permit for the 
reactor cows and was unaware of their presence in the shipment. (CX 46) 

21. The seventeen cows identified in Finding # 14 were slaughtered at 
Federal Beef Processors, Inc., in West Fargo, North Dakota, as part of a "lot" 
of cattle belonging to Respondent Reed and for which Federal Beef issued 
payment to Reed. (CX 39-43; Tr. 119-120, 133) 

22. The two brucellosis reactor cows identified in Finding # 14 were not 
accompanied by a permit when moved interstate by Respondents from Oklahoma 
to West Fargo, North Dakota. (CX 46, 47; Tr. 120-121, 134, 137) 

23. The brucellosis exposed cow identified in Finding # 14 was not 
accompanied by a permit or an "S" brand permit when moved interstate by 
Respondents from Oklahoma to [West] Fargo, North Dakota. (CX 47; Tr. 137) 

24. On June 3, 1989, one brucellosis reactor cow, eartag # 73VUJ3521, and 
two additional test-eligible cattle, eartags # 73BUT7650 and # 73BUT7651, 
which tested negative for brucellosis, were purchased for Respondent Reed by 
Charles Hughes, at the Poor Boy Auction, Wister, Oklahoma. (CX 48-52, 54, 
55; Tr. 138-144) Respondent Reed later confirmed to USDA investigator 
Michael Ray that these cattle were purchased for him. (Tr. 144) 

25. On June 3, 1989, a certificate was issued permitting the two test-eligible 
cows identified in Finding # 24 to be moved from Oklahoma to Palestine, 
Texas, for slaughter (CX 50; Tr. 142), and a permit was issued for the 
movement of the brucellosis reactor cow identified in Finding # 24 from 
Oklahoma to Palestine, Texas, for slaughter. (CX 51; Tr.142) Respondent 
Reed later acknowledged to USDA investigator Michael Ray that there was a 
mistake in the paperwork for these cattle. (Tr. 144) 

26. The cattle identified in Finding # 24 were moved interstate from 
Oklahoma to Rockville, Missouri, between June 3, and June 8, 1989, where 
they were slaughtered at Motts Meats, on June 8, 1989, for which payment was 
issued by the meat company to Respondent Reed. (CX 52-55; Tr. 151-153, 
158-162) 

27. On November 17, 1989, a truck carrying Respondent Reed’s cattle from 
the Oklahoma City Stockyards was stopped by Texas Animal Health 
Commission (TAHC) enforcement officers as it crossed the Texas state line. 
(CX 56-58, 60-61, 70; Tr. 165-166, 168-170, 175) Respondent later confirmed 
to USDA investigator Michael Ray that the cattle belonged to him. (Tr. 175) 

28. The driver of the truck described in Finding # 27 could only produce a 
certificate covering movement of ten adult cattle and some underage calves to 
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a feedlot in Hereford, Texas. (CX 57, 59, 70; Tr.167) 

29. TAHC enforcement officers examined the cattle described in Finding # 
27 and determined that twenty-six cows were of test-eligible age and 
unaccompanied by a health certificate and a permit for entry. (CX 56-57; Tr. 
165) 

30. On August 11, 1990, an "S" brand permit was issued allowing the 
interstate movement of a brucellosis exposed cow, eartag # 71ABJ6750, 
belonging to Respondent Reed, from Springdale, Arkansas, to Ladonia, Texas, 
for slaughter. (CX 23; Tr. 68, 72) 

31. On or about August 11, 1990, the cow identified in Finding # 30 was 
moved interstate from Arkansas to Springfield, Missouri, where it was 
slaughtered at Motts Meats. (CX 24; Tr. 68-71) 

32. On September 13, 1990, an "S" brand permit was issued allowing 
movement of a brucellosis exposed cow, eartag # 71ABJ6436, belonging to 
Respondent Reed, from Springdale, Arkansas, to Ladonia, Texas, for slaughter. 
(CX 25, 28; Tr. 72, 80-82) In his testimony, Respondent Donathan admitted 
that the permits for the brucellosis exposed cows referenced in the complaint 
which were shipped from Arkansas to Missouri were incorrect with regard to 
destination. (Tr. 225-227, 231, 233) 

33. On or about September 13, 1990, the cow identified in Finding # 32 was 
moved interstate from Arkansas to Springfield, Missouri, where it was 
slaughtered at Motts Meats. (CX 26-27; Tr. 72-80) 

34. On January 17, 1991, a truck carrying cattle, purchased and consigned 
by Respondent Reed (CX 2, 5, 7, 8, 10-12, 14, 16, 18, 20; Tr. 24, 33), from 
Oklahoma (CX 1, 2, 5, 6-11), was stopped by officials from the Texas 
Department of Public Safety in Sulphur Springs, Texas. (CX 1, 5-7, 9; Tr. 19- 
20) The driver of the truck identified Dean Reed as the owner of the cattle to 
a Texas official and later to an employee of the Calhoun Packing Company. 
(CX 1, 10) 

35. The driver of the truck described in Finding # 34 had health certificates 
and permits covering the movement of only about half of the cattle contained in 
the truck to Texas for slaughter. (CX 1, 2, 6, 7, 9; Tr. 20, 27, 59) 

36. Texas officials issued a permit allowing movement of the cattle identified 
in Finding # 34 to Calhoun Packing Company in Palestine, Texas, for the 
purpose of slaughter. (CX 6-7; Tr. 33-35) 

37. All of the cattle described in Finding # 34 were slaughtered on January 
18, 1991, at Calhoun Packing (CX 11-12; Tr. 47, 57, 59), and payment for the 
cattle was made to Respondent Reed by Calhoun Packing. (CX 11-12; Tr. 43) 

38. Officials determined that the cattle described in Finding # 34 included 
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twenty-two cattle of test-eligible age, which had been moved interstate from 
Oklahoma, to Texas, without being accompanied by certificates or "S" brand 
permits. (CX 6-10, 12-22; Tr. 33-34, 38, 43, 60-63) Records at the auctions 
where the twenty-two undocumented cows were purchased showed that they 
were tested for brucellosis immediately prior to purchase by Respondent Reed 
and were found to be negative for the disease. (CX 15, 17, 19, 21; Tr. 58) 

39. According to the sworn statement of the supervisor of records at the 
Oklahoma Department of Agriculture, Gwendolyn Trent, no certificates or 
permits were issued during the relevant time for Respondent Reed’s movement 
of twenty-two of the test-eligible cattle identified in Finding # 34. (CX 22; Tr. 
60-63) 

Conclusions of Law 


1. Respondents Reed and Donathan violated the Regulations issued pursuant 
to the Act, 9 C.F.R. § 78.7(c), and thereby violated the Act, by the movement 
of two brucellosis reactor cows, from Muskogee, Oklahoma, to West Fargo, 
North Dakota, without a permit, as required, between September 13, 1988, and 
September 15, 1988. 

2. Respondents Reed and Donathan violated the Regulations issued pursuant 
to the Act, 9 C.F.R. § 78.8(a)(2)(ii), and thereby violated the Act, by the 
movement of a brucellosis exposed cow, from Muskogee, Oklahoma, to West 
Fargo, North Dakota, without a permit or an "S" brand permit, as required, 
between September 13, 1988, and September 15, 1988. 

3. Respondents Reed and Donathan violated the Regulations issued pursuant 
to the Act, 9 C.F.R. § 78.9(c)(1)(vi)(A), and thereby violated the Act, by the 
movement of fourteen brucellosis test-eligible cows from Muskogee, Oklahoma, 
to West Fargo, North Dakota, without a certificate or an "S" brand permit, as 
required, between September 13, 1988, and September 15, 1988. 

4. Respondent Reed violated the Regulations issued pursuant to the Act, 
9 C.F.R. § 78.7(c), and thereby violated the Act, by the movement of a 
brucellosis reactor cow from Muskogee, Oklahoma, to Rockville, Missouri, 
without a permit, as required, between June 3, 1989, and June 8, 1989. 

5. Respondent Reed violated the Regulations issued pursuant to the Act, 9 
C.F.R. § 78.9(c)(1)(vi)(A), and thereby violated the Act, by the movement of 
two brucellosis test-eligible cows from Muskogee, Oklahoma, to Rockville, 
Missouri, without a certificate or an "S" brand permit, as required, between 
June 3, 1989, and June 8, 1989. 

6. Respondent Reed violated the Regulations issued pursuant to the Act, 9 
C.F.R. § 78.9(c)(3)(ii), and thereby violated the Act, by the movement of 
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twenty-six brucellosis test-eligible cows from the Oklahoma City Stockyards to 
Hereford, Texas, without a certificate, as required, on or about November 17, 
1989. 

7. Respondent Reed violated the Regulations issued pursuant to the Act, 9 
C.F.R. § 78.9(c)(3)(ii), and thereby violated the Act, by the movement of 
twenty-six brucellosis test-eligible cows from the Oklahoma City Stockyards to 
Hereford, Texas, without a permit, as required, on or about November 17, 
1989. 

8. Respondent Reed violated the Regulations issued pursuant to the Act, 
9 C.F.R. § 78.8, and thereby violated the Act, by the movement of a brucellosis 
exposed cow from Springdale, Arkansas, to Springfield, Missouri, without a 
permit or an "S" brand permit, as required, on or about August 11, 1990. 

9. Respondent Reed violated the Regulations issued pursuant to the Act, 
9 C.F.R. § 78.8, and thereby violated the Act, by the movement of a brucellosis 
exposed cow from Springdale, Arkansas, to Springfield, Missouri, without a 
permit or an "S" brand permit, as required, on or about September 13, 1990. 

10. Respondent Reed violated the Regulations issued pursuant to the Act, 
9 C.F.R. § 78.9(c)(1)(vi)(A), and thereby violated the Act, by the movement of 
twenty-two brucellosis test-eligible cattle from Muskogee, Oklahoma, to 
Palestine, Texas, without a certificate or an "S" brand permit, as required, on 
or about January 17, 1991. 

Discussion 


I. USDA’s Program to Eradicate Brucellosis and Cost-Effective Methods of 
Procedure 


To protect the cattle industry and to safeguard human health, USDA 
implements a comprehensive brucellosis eradication program which costs 63 to 
65 million dollars in federal funds and an equal amount in state funds annually. 
(Tr. 214) An integral component of the cooperative State-Federal brucellosis 
program involves the classification of States based primarily on the incidence of 
infection during the previous year. (Tr. 189) Pursuant to the Regulations, 
requirements for the interstate movement of cattle which are not known to be 
brucellosis exposed vary by the classification of the state of origin. (Tr. 189- 
190, 192) During the time relevant to this complaint, the cattle which 
Respondents moved interstate from Oklahoma and Arkansas were subject to the 
regulations affecting Class "B" States. (Tr. 190) The brucellosis program relies 
heavily on testing of livestock at markets and at slaughter. (Tr. 196) 
Certificates for the interstate movement of unexposed cattle and permits for the 
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interstate movement of reactor and exposed cattle, which show the test results 
of the animals they accompany, are required in order to enable officials to 
monitor the movement of all test-eligible cattle, and to trace the disease to each 
herd of origin, where an elimination program can be implemented, and the 
movement of other animals from the exposed herd can be tiaced. (Tr. 195-198) 
Certificates and permits must accurately identify the destination of the cattle they 
accompany to allow officials to follow the movement of test-eligible animals and 
to verify that exposed and reactor cattle actually reach their assigned destination 
and do not enter into channels of trade where they expose additional animals to 
disease. (Tr. 198-199) In order to ensure that all parties involved in the 
interstate movement of livestock are responsive to the regulations, it is the 
policy of USDA to hold all parties involved in any interstate movement of cattle 
responsible for compliance. (Tr. 199, 217) 

Respondents object to Complainant’s reliance on the kind of evidence which 
constitutes hearsay under the Federal Rules of Evidence. (Brief for Respondents 
at 2-6) However, the Federal Rules of Evidence do not apply to these 
proceedings. Hearsay is admissible in administrative proceedings, and can 
constitute substantial evidence to support factual findings provided that it is 
reliable and probative evidence which meets the test of fundamental fairness. 
Hoska v. United States Dep’t of the Army, 677 F.2d 131, 138-139 (D.C. Cir 
1982); School Board of Broward County Florida v. Department of HEW, 525 
F.2d 900, 906 (Sth Cir. 1976). See also Richardson v. Perales, 402 U.S. 38[9], 
402 (1971); Bustos-Torres, v. INS, 898 F.2d 1053, 1055-1058 (Sth Cir. 1990); 
In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 791-792 (1975), aff'd, 
540 F.2d 518 (ist Cir. 1976). 

The hearsay relied upon by complainant in this case consists primarily of 
copies of regularly kept records created in the course of business and in the 
course of executing governmental functions. Complainant obtained copies of 
brucellosis test records, health certificates, and permits for the movement of 
restricted animals from the files of the offices which are required tc maintain 
them. (Tr. 76-77, 208-211) These documents constitute records of matters 
observed pursuant to a duty to report, whose authenticity and reliability are well 
recognized. See, e.g., In re Maine Potato Growers, Inc., 34 Agric. Dec. at 
791-792. They clearly meet the requirement for admissibility under the Rules 
of Practice applicable to these proceedings, which requires only the exclusion 
of that "[e]vidence which is irrelevant, immaterial, unduly repetitious or which 
is not of the sort upon which responsible persons are accustomed to rely," 7 
C.F.R. § 1.141(g); 5 U.S.C. § 556(d). Similarly, the copies of regularly kept 
business records, obtained in this case from the businesses which maintain them, 
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also possess the requisite authenticity and reliability for admissible evidence in 
this proceeding. Not only do responsible persons routinely rely upon such 
evidence, but, as McCormick notes, “in actual experience the entire business of 
the nation and many other activities function in reliance upon [regularly kept] 
records of this kind." MCCORMICK ON EVIDENCE, { 306 (E. Cleary 3d ed. 
1984). The remaining reliable hearsay received in this case is in the form of 
written statements and sworn affidavits from public officials and sworn affidavits 
from other persons having knowledge of the events. Speaking of hearsay in 
general, the Judicial Officer has advised that the Department’s Rules of Practice 
should be interpreted in a liberal manner to receive all evidence possible which 
is relevant to the issues. In re DeJong Packing Co., 39 Agric. Dec. 607, 647- 
649 (1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 
U.S. 1061 (1980). The risk that evidence which is hearsay will be accorded 
weight that is inappropriate to its true probative value is minimized in 
administrative proceedings where the trier of fact is not a lay jury, but an 
administrative law judge. Out-of-court admissions of a party, such as the 
statements of Respondent Reed upon which complainant relies, (Tr. 144, 175), 
do not constitutt hearsay, even under the more stringent rules applied in court 
proceedings, (FED. R. Evip. 801), inasmuch as they could easily have been 
contradicted by Respondent. (Wigmore, EVIDENCE § 1048 (Chadborn rev. 
1972)) 

Respondents also have argued that some of the evidence supporting the 
complaint’s allegations consists of mere uncorroborated hearsay of declarants 
with “self-serving motivations." (Brief for Respondents at 3) This, too, is an 
argument without merit. All essential evidence contained in the statements of 
persons who were not governmental officials was corroborated by additional 
documents. 

I find that the evidence challenged by respondents meets the requisite standard 
for admissibility. In addition, it is my conclusion that substantial evidence 
proves the violations charged against respondents and supports the penalties 
being assessed. 

Respondents additionally argue that they have been disadvantaged by their 
inability to cross-examine hearsay declarants. Inasmuch as the Act does not 
authorize the use of subpoenas to compel testimony, both parties to proceedings 
under the Act face the same impediments. Both must endeavor to interview 
potential witnesses, and, where necessary, arrange for helpful witnesses to 
appear at the hearing. Respondents have made no showing that, after being 
provided with lists of complainant’s potential witnesses and proposed exhibits, 
which included statements of persons not listed as potential witnesses, they made 
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any effort to contact, interview or depose anyone. ! 

The success of the brucellosis eradication program, which is of critical 
importance to the cattle industry, is made difficult by the fact that enforcement 
proceedings typically require proof of violations which took place over a broad 
geographic area. The instant proceeding involves events and persons in five 
different states, including such disparate areas as North Dakota and Texas. 
Complainant did arrange for eleven witnesses to testify. The prohibitive costs 
which would ensue for every conceivable witness to testify at a hearing or for 
attorneys to depose them, demonstrate the wisdom and the necessity of rules of 
practice allowing the admission of, and reliance upon, probative, documentary 
evidence, and other evidence of the kind which would be considered hearsay 
under the Federal Rules of Evidence. As Professor Gellhorn points out, 
ADMINISTRATIVE LAW AND PRACTICE IN A NUTSHELL 268 (3d ed. 1990), the 
cost of obtaining live testimony, rather than reliable hearsay evidence, must be 
justified in relation to the importance of the subject matter. This proceeding, 
which will not have a major impact upon the liberty or livelihood of the 
respondents, is vital to the effectiveness of a most important program. The 
additional cost of obtaining live testimony to authenticate and substantiate 
business and officially kept records would not be justified. See Richardson v. 
Perales, 402 U.S. at 407. The need for cost-effective methods of procedure 
requires parties, such as respondents, who are subject to the Act and benefit 
from the Regulations implementing this crucial program, to maintain and 


produce all of the records which may be needed to refute prima facie evidence 
proving violations. 


II. The Violations 


Respondent Donathan has failed to deny the material allegations of the 
complaint against him, in his answer or during his testimony. Respondent made 
several allegations in his answer which are unavailing as an affirmative defense 
to the violations alleged.?' Consequently, the allegations of paragraphs VII 


‘Complainant’s list of proposed exhibits and witnesses was filed on February 18, 1992. 


*Respondent’s contention that the cattle identified in paragraph [IX] of the complaint are exempt 
from the regulations is false as evidenced by the language of the regulations. Respondent’s 
additional allegations that (1) the cattle referenced in the complaint were not diverted from their 
"intended destination" and (2) that he did not knowingly violate the regulations, are of no relevance 

(continued...) 
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through IX of the complaint are deemed admitted through Respondent’s failure 
to deny them. 

Complainant has carried its burden of proving the violations alleged against 
Respondent Reed by a preponderance of credible evidence. With regard to the 
allegations contained in paragraphs IV, and V, of the complaint, the 
Regulations, 9 C.F.R. §§ 78.7(c), 78.8(a)(2)(1i), provide that brucellosis reactor 
and brucellosis exposed cows may be moved interstate directly to slaughter, only 
if they are accompanied by a valid VS Form 1-27 permit. The records of the 
Wister, Oklahoma, livestock auction show that the two brucellosis reactor cows 
and one exposed cow referenced in paragraphs IV and V of the complaint were 
purchased on September 10, 1988, by a cattle buyer, Carroll Meeks. The 
veterinarian at the sale auction in Wister, Oklahoma, issued valid permits 
allowing the transfer of the three restricted animals to Ladonia, Texas, for the 
purpose of slaughter. However, the cows never arrived at the destination 
specified on the permits. Respondent Donathan testified that he shipped them 
instead to West Fargo, North Dakota, an infection free state, where, according 
to copies of brucellosis test records obtained from North Dakota officials, the 
cattle were slaughtered at Federal Beef Processors, Inc., and payment was made 
to Respondent Reed. Although such a change in destination requires issuance 
of a new permit, the sworn statement of the supervisor of records of the 
Oklahoma Department of Agriculture shows that no additional permits were 
issued during the relevant time, for movement of the two reactors and one 
exposed cow by Respondents Reed and Donathan. The statement of the 
Inspector in charge for Federal Beef also reveals that he received no permits for 
the reactor animals and was unaware of their status when they were received by 
Federal Beef. Moreover, Respondent Donathan, who admitted during his 
testimony that he was the one who shipped the cattle, made no effort to show 
that he obtained new documents showing the actual destination when he shipped 
the cattle to North Dakota. (Tr. 230) Furthermore, Respondent Reed’s failure 
to testify at hearing raises an inference that his testimony would have been 
adverse to his interests. Such an adverse inference can aid the opposing party 
in making out a prima facie case. International Union (UAW) v. NLRB, 459 
F.2d 1329, 1344 (D.C. Cir. 1972), cited in In re Horton, 50 Agric. Dec. 430, 
455 (1991). 


2(...continued) 
to the violations alleged -- that he moved cattle interstate without the requisite certificates and 
permits. 
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To prove the allegations in paragraph VI, complainant first presented evidence 
to show that a valid health certificate was issued at the livestock auction in 
Wister, Oklahoma, allowing the movement of Respondent Reed’s fourteen test- 
eligible cattle, which were neither brucellosis exposed nor reactors, to Ladonia, 
Texas to be slaughtered. (CX 32; Tr. 105) However, as Respondent Donathan 
testified, and North Dakota brucellosis test records confirm, these cattle were 
shipped to West Fargo, North Dakota, by Donathan, and slaughtered at Federal 
Beef Processors, Inc. In the absence of contradictory evidence, a natural 
inference arises that the cattle were redirected to the new location without being 
accompanied by the requisite new certificates or permits showing the accurate 
destination, when they were transported from Oklahoma to North Dakota. Proof 
of the allegations is bolstered by the adverse inference arising from Respondent 
Reed’s failure to testify. 

The allegations of paragraphs XIII and XIV of the complaint are also 
supported by the preponderance of evidence. Complainant introduced 
documents to show that, as Respondent Reed later confirmed to USDA 
investigator, Michael Ray, one brucellosis reactor cow and two additional test- 
eligible cattle were purchased for Reed by Charles Hughes, a cattle buyer, on 
June 3, 1989, at the Poor Boy Auction, in Wister, Oklahoma. On the same date 
a health certificate was issued for these two test-eligible cows, which had tested 
negative for brucellosis, to be moved from Oklahoma to Palestine, Texas, for 
slaughter. A permit was also issued for movement of the brucellosis reactor 
cow from Oklahoma to Palestine, Texas, for slaughter. However, all three 
cattle were instead shipped to Rockville, Missouri, a Class "A" State with a 
lower infection rate than Oklahoma, where they were slaughtered at Motts 
Meats, according to copies of the brucellosis test records obtained from the plant 
manager. Respondent Reed later admitted to USDA investigator, Michael Ray, 
that there was a mistake in the paperwork for these cattle. (Tr. 144) The 
adverse inference arising from Respondent Reed’s failure to testify at hearing 
provides additional support in favor of the complainant’s proof of the alleged 
violations. International Union (UAW) v. NLRB, 459 F.2d at 1344; Horton, 50 
Agric. Dec. at 455. 

Complainant has also carried its burden of proving the allegations of 
paragraphs XV and XVI of the complaint. As shown by the records of the 
Texas Animal Health Commission [((TAHC)], a truck carrying Respondent 
Reed’s cattle from the Oklahoma City Stockyards was stopped by enforcement 
officers on November 17, 1989, as it crossed the state boundary into Texas. 
Respondent Reed later confirmed to USDA investigator, Michael Ray, that the 
cattle belonged to him. While the truck driver could produce only a certificate 
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covering ten steers and some underage calves, the written report of the TAHC 
enforcement officers shows that after issuing a permit for delivery of the load 
to a feedlot, (CX 60), the officers examined the animals individually and 
determined that an additional twenty-six heifers on board were of test-eligible 
age, although they were unaccompanied by the required certificate and permit 
for entry. 

The allegations contained in paragraph XVII of the complaint are also 
supported by a preponderance of the credible evidence. On August 11, 1990, 
an "S" brand permit was issued for a brucellosis exposed cow owned by 
Respondent Reed to be moved from Springdale, Arkansas, to Ladonia, Texas, 
for slaughter. However, copies of the brucellosis test records for Motts Meats 
in Springfield, Missouri, which were obtained from Veterinary Services in 
Missouri, show that the same cow was slaughtered at Motts on August 15, 1990. 
The record is devoid of evidence to establish that the cow was accompanied by 
an "S" brand permit showing the proper destination when it was transported 
interstate from Arkansas to Missouri, a Class "A": State with a lower infection 
rate than Arkansas, which was a Class "B" State. The adverse inference 
resulting from respondent’s failure to testify at hearing cormpletes complainant’s 
proof that the cow was not accompanied by a permit showing the accurate 
destination when it was transported from Arkansas to Missouri. 

With regard to the violation charged in paragraph XVIII of the complaint, the 
evidence similarly shows that a valid "S" brand permit was issued on September 
13, 1990, allowing movement of a brucellosis exposed cow, belonging to 
Respondent Reed, from Springdale, Arkansas, to Ladonia, Texas. tiowever, 
copies of the brucellosis test records for Motts Meats in Springfield, Missouri, 
show that the same cow was slaughtered at Motts on October 5, 1990. In the 
absence of evidence to the contrary, proof of the allegation that the cow was not 
accompanied by a permit showing its actual destination when it was moved 
interstate is completed by the adverse inference arising from Respondent Reed’s 
failure to testify at hearing. 

Finally, the allegations of paragraph XIX of the complaint are well supported 
by the evidence. The affidavits of Texas officials show that a truck carrying 
Respondent Reed’s cattle was inspected by Texas Department of Public Safety 
officers on January 17, 1991. The driver of the truck was carrying health 
certificates which covered only about half of the cattle he was hauling. The 
affidavits of Texas Animal Health Commission enforcement officers show that 
they examined the animals, found approximately twenty-one test-eligible cattle, 
which were not covered by the driver’s health papers, and issued a permit for 
consignment of these undocumented animals to be slaughtered at Calhoun 
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Packing Company in Palestine, Texas. The officers’ sworn affidavits state that 
the driver identified Dean Reed to them as the owner of the cattle. The swom 
affidavit of the check-in worker at the Calhoun Packing Company also reports 
that the driver named Reed as the owner. In addition, the packing company 
issued payment for the cattle to Respondent Reed. A comparison of copies of 
the records of four livestock auctions in Oklahoma and copies of the brucellosis 
test records for Calhoun Packing show that cattle bearing the eartag numbers of 
twenty-two cows purchased by Respondent Reed on relevant dates, which were 
test-eligible and tested negative for brucellosis shortly before purchase, were 
slaughtered at Calhoun on January 18, 1991. The sworn statement of the 
supervisor of records for the Oklahoma Department of Agriculture shows that 
no health certificates or "S" brand permits were issued during the relevant time 
period for the interstate movement of these twenty-two cattle which were 
purchased by respondent in Oklahoma and moved to Texas. 


Sanction 


While I concur in the recommendation of the administrative officials that each 
of the repeated instances of respondents’ failure to comply with the Regulations 
which undermined the ability of APHIS officials to verify that cattle were moved 
to an appropriate destination (Tr. 213) warrants imposition of a penalty, I do not 
find that all violations warrant the same penalty. The objective of the Act is to 


prevent the spread of disease. Clearly the transfer of cattle which were tested 
and found unexposed does not cause potential spread of disease, the harm which 
the Act is designed to prevent. Dr. Brian Espe, Area Veterinarian-in-Charge 
for Oklahoma, agreed during his testimony that the movement of animals which 
have been exposed to brucellosis without identification is a more dangerous 
violation than the movement of unexposed animals without certificates showing 
their accurate destination. (Tr. 202-203) Accordingly, I find that the latter type 
of violation does not warrant as severe a penalty as a violation involving the 
movement of exposed or reactor cattle, or the movement of potentially exposed, 
but untested, test-eligible cattle, which creates a risk of disease spread. 
Consequently, the amounts of the penalties imposed for the violations based 
upon the allegations contained in paragraphs VI, IX, XIV and XIX of the 
complaint are being assessed at half the amount of the penalties assessed for the 
other violations. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents argue on appeal that Complainant failed to meet its burden of 
proof with reliable evidence. However, I find that there is much more than a 
preponderance of the evidence that Respondents violated the Act, as alleged, 
which is all that is required.? Respondents complain particularly as to hearsay 
evidence, but the Chief ALJ properly gave weight to Complainant’s reliable 
hearsay evidence. The Chief ALJ also properly admitted Complainant’s 


documentary evidence, and did not improperly limit Respondents’ right of cross- 
examination by the type of evidence admitted. 

Respondent Reed contends that it was improper for the Chief ALJ to draw an 
adverse inference because he failed to testify. However, the Chief ALJ properly 
inferred that Respondent Reed’s testimony would have been adverse to his 
position here under the settled principle that has been followed in many 
proceedings before this Department,* and which has also been followed in many 


5See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 


‘E.g., In re Mendicoa, 48 Agric. Dec. 409, 420-22 (1989); In re Great American Veal, Inc., 
48 Agric. Dec. 183, 224-25 (1989), aff'd, 891 F.2d 281 (d Cir. 1989) (unpublished); In re 
McQueen Bros. Produce Co., 47 Agric. Dec. 1611, 1612-13 (1988) (order denying reconsideration), 
aff'd, 916 F.2d 715 (7th Cir. 1990) (Table) (text in WESTLAW); In re Murfreesboro Livestock 
Market, Inc., 46 Agric. Dec. 1216, 1229-30 (1987); In re Corn State Meat Co., 45 Agric. Dec 
995, 1018-19 (1986); In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234, 
255-56 (1986); In re Grady, 45 Agric. Dec. 66, 108-09 (1986); In re Haring Meats and 
Delicatessen, Inc., 44 Agric. Dec. 1886, 1909-10 (1985); In re Saylor, 44 Agric. Dec. 2238, 
2487-89 (1985) (decision on remand); In re Petty, 43 Agric. Dec. 1406, 1425-28 (1984), aff'd, No. 
3-84-2200-R (N.D. Tex. June 5, 1986); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505, 
1509-10 (1983); In re Farrow, 42 Agric. Dec. 1397, 1419 n.7 (1983), aff'd in part and rev’d in 
part, 760 F.2d 211 (8th Cir. 1985) (merits affirmed; suspension reversed); In re Mattes Livestock 
Auction Market, Inc., 42 Agric. Dec. 81, 101-02, aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In 
re Stamper, 42 Agric. Dec. 20, 32 n.4 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984); In re De Graaf 
Dairies, Inc., 41 Agric. Dec. 388, 402-03 (1982), aff'd, No. 82-1157 (D.N.J. Jan 24, 1983), aff'd 
mem. , 725 F.2d 667 (3d Cir. 1983); In re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, 
No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) 
(to consider newly discovered evidence), order on remand, 42 Agric. Dec. 726 (1983), aff'd, No. 
CV 81-6485 (Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 742 
F.2d 1462 (9th Cir. 1984) (unpublished); In re Great Western Packing Co., 39 Agric. Dec. 1358, 
(continued...) 
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judicial proceedings.° "It is certainly a maxim that all evidence is to be 
weighed according to the proof which it was in the power of one side to have 
produced and in the power of the other to have contradicted." Lord Mansfield, 
in Blatch v. Archer, Cowp. 66, quoted with approval in Wigmore, EVIDENCE 
§ 285 (3d ed. 1940). 

Such an inference could be used to aid in making out Complainant’s prima 
facie case, although, here, Complainant adequately proved its case without the 
inference. As stated in International Union (UAW) v. NLRB, 459 F.2d 1329, 
1344 (D.C. Cir. 1972) (emphasis added): 


Counsel first suggests that the adverse inference rule cannot be utilized 
by a party, such as the union, who has failed to produce a prima facie case 
without the rule. This suggestion is totally without merit. First, it should 
be noted that, although counsel confidently states this rule as if it were part 


‘(...continued) 

1363-64 (1980), aff'd, No. CV 81-0534 (C.D. Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 
1271, 1276-77 (1979); In re Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. 
Auction Sale, Inc., 37 Agric. Dec. 570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.) (2-1 
decision), cert. denied, 436 U.S. 957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, 
aff'd mem., 582 F.2d 39 (Sth Cir. 1978); In re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd 
per curiam, 575 F.2d 1258 (8th Cir. 1978); In re DeJong Packing Co. , 39 Agric. Dec. 607, 637-38 
(1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980); In re 
Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 
1558 (1976), aff'd per curiam, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 435 U.S. 968 (1978); 
In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re Casca, 34 Agric. Dec. 1917, 1929-30 
(1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); In re Trenton Livestock, Inc., 33 
Agric. Dec. 499, 514 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975) (unpublished); In re 
Speight, 33 Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 
(1972). 


52 Wigmore, EVIDENCE §§ 285-91 (3d ed. 1940); United States v. Di RE, 332 U.S. 581, 593 
(1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby v. Tallmadge, 160 
U.S. 379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export Corporation, 588 F.2d 1, 9-10 
(2d Cir. 1978); International Union v. NLRB, 455 F.2d 1357, 1362-70 (D.C. Cir. 1971); Milbank 
Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie 
R.R. Co., 327 F.2d 142, 148-49 (3d Cir. 1963); Hoffman v. CIR, 298 F.2d 784, 788 (3d Cir. 1962); 
Illinois Central R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. 
Automobile Ins. Co. of Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 
151 F.2d 615, 619 (7th Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 
108 F.2d 253, 256-57 (C.C. P.A. 1939); NLRB v. Remington Rand, Inc. , 94 F.2d 862, 867-68 (2d 
Cir.), cert. denied, 304 U.S. 576 (1938). 
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of the organic law of the land, there is in fact substantial authority to the 
contrary. See, e.g., Tendler v. Jaffe, supra, 92 U.S.App.D.C. at 6-7, 
203 F.2d at 18-19. Cf. Welcome-American Fertilizer Co., supra, 169 
NLRB at 870. But see Transcontinental Gas Pipe Line Corp. v. Mobile 
Drilling Barge, 5 Cir., 424 F.2d 684 (1970). 


Of course, in a situation where a party has good reason to believe he 
will prevail without introduction of all his evidence, it would be 
unreasonable to draw any inference from a failure to produce some of it. 
But where, as here, the ultimate decision of the trial examiner remained in 
doubt until the end, it might well be assumed that the parties will do 
everything in their power to ensure that that decision will be favorable to 
them. Cf. NLRB v. A.P.W. Products Co., supra, 316 F.2d at 903-904. 
In this situation, some courts have found it proper for a tribunal to place 
a production burden on the party controlling vitally relevant evidence. 
These courts have treated failure to produce as giving rise to an inference 
that the suppressed evidence would be unfavorable to the suppressing 
party—an inference which can aid the other party in making out a prima 
facie case. 


Respondents further contend that a sanction is appropriate only if they 
"knowingly" violated the Act. But, in accordance with the plain language of the 
Act (21 U.S.C. '§ 122), civil penalties have routinely been imposed without 
proof that Respondents "knowingly" violated the Act, since the term 


"knowingly" is used only with respect to criminal sanctions. 


Finally, Respondents contend that the administrative sanction imposed by the 
Chief ALJ is too severe. But the civil penalties imposed by the Chief ALJ are 
modest considering the importance of the Brucellosis Eradication Program. As 


stated in In re Horton, 50 Agric. Dec. 430, 463-64 (1991): 


The civil penalties assessed here are modest considering the importance 
of the Brucellosis Eradication Program. As stated in In re Grady, 45 
Agric. Dec. 66,109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It 
costs about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 
440). 
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The Brucellosis Eradication Program is described in In re Petty, 43 
Agric. Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986), as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) 
is a contagious, infectious and communicable disease affecting 
livestock. It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 
1160-64, 1177-80). The incubation period of the disease varies from 
about 10 days to a year, but does not generally exceed several months 
(Tr. 95, 1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 
Budget Explanatory Notes, USDA, vol. 2, at 8). To control the 
disease, some entire herds of cattle are destroyed, with some 
indemnification from the Federal Government (9 C.F.R. § 51.3(a)(2) 
(1980); Tr. 239-41). Because of the large economic impact of the 
cattle industry on the nation, the success of the Brucellosis 
Eradication Program is of national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of 
cattle. 9 C.F.R. Part 78 (1980). 


Dr. Nelson, the USDA veterinarian and regional epidemiologist for the 
Central Region, testified that the Federal Brucellosis Program budget was 
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55 million dollars in Fiscal Year 1989; and that the combined State and 
Federal spending on the cooperative brucellosis program "since its 
inception" was “about close to three billion dollars" (Tr. 23). 


The Department’s sanction policy is stated in Jn re S.S. Farms Linn County, 
Inc. , 50 Agric. Dec. 476, 497 (1991), appeal docketed, No. 91-70169 (9th Cir. 
Mar. 8, 1991), as follows: 


It is appropriate to state expressly the practice that has been followed by 
the Judicial Officer in recent cases, viz., that reliance will no longer be 
placed on the "severe" sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, 
the sanction in each case will be determined by examining the nature of the 
violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged with 
the responsibility for achieving the congressional purpose. 


The Chief ALJ’s sanction is not at all too severe, in view of the number of 
similar violations, and the importance of compliance with the permit and 
certificate requirements to the Brucellosis Eradication Program. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent Dean Reed is assessed civil penalties totalling $8,500. 

2. Respondent Pete Donathan is assessed civil penalties totalling $2,500. 

These penalties shall be payable by each Respondent to the “Treasurer of the 
United States," by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 60 days after service of this Order on Respondent. Each Respondent 
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shall indicate on the certified check or money order that payment is made in 
reference to A.Q. Docket No. 91-37. 


In re: MIKE JORGENSEN, JIM WARREN, GARY PENNINGTON, 
CHRISTOPHER PANKAU, D.V.M., AND PAUL MENNICK, D.V.M. 

A.Q. Docket No. 92-23. 

Decision and Order as to Paul Mennick, D.V.M., filed June 9, 1993. 


Civil penalties — Failure to identify test-eligible cattle on certificate — Failure to conduct 
brucellosis tests — Moving brucellosis-exposed cow — Accredited veterinarian required to know 
requirements of brucellosis programs — Sanction policy — Ignorance of law not mitigating — 
Sequestration of witnesses — Informal conference. 


The Judicial Officer affirmed the Decision and Order by Chief Judge Palmer (Chief ALJ) assessing 
civil penalties of $500 against Respondent Mennick because the certificate accompanying 
approximately five brucellosis test-eligible cattle did not provide individual identification of the 
animals and the date and results of a brucellosis test for each, as required by 9 C.F.R. § 
78.9(b)(3) (Gi), and because he participated in moving one brucellosis exposed cow from California 
to Colorado in violation of 9 C.F.R. § 78.8(c), because the cow was not less than 1 year old, nor 
moved from a farm of origin. Ignorance of the law is never an excuse or even a mitigating 
circumstance in disciplinary proceedings. Respondent was not denied the right to fully present his 
case. There is nothing to support Respondent’s claim that the Chief ALJ had a private discussion 
with one of Complainant’s witnesses. There was no impropriety in not making arrangements for 
an additional room to accommodate the sequestration of witnesses. Respondent made no request for 
sequestration, and only one of Complainant’s witnesses was a true fact witness. There is no 
Department practice in this type of proceeding requiring an informal conference prior to the 
institution of a disciplinary proceeding. Respondent is required to know the Federal requirements 
of the Brucellosis Disease Eradication Program, and cannot avoid responsibility by claiming that he 
was given improper advice by an unnamed Colorado State official. 


Jane H. Settle, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, and 
122), for violations of the Act and the regulations promulgated thereunder (9 
C.F.R. § 78.1 et seq.) governing the interstate movement of cattle. An Initial 
Decision and Order was filed February 12, 1993, by Chief Administrative Law 
Judge Victor W. Palmer (Chief ALJ) assessing civil penalties of $500 against 
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Respondent Mennick because the certificate accompanying approximately five 
brucellosis test-eligible cattle did not provide individual identification of the 
animals and the date and results of a brucellosis test for each, as required by 9 
C.F.R. § 78.9(b)(3)(ii), and because he participated in moving one brucellosis 
exposed cow from California to Colorado in violation of 9 C.F.R. § 78.8(c), 
because the cow was not less than one year old, nor moved from a farm of 
origin. 

On March 24, 1993, Respondent Mennick appealed to the Judicial Officer, 
to whom final administrative authority has, been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).! 
The case was referred to the Judicial Officer for decision on April 27, 1993. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by Respondent, but is denied inasmuch as the issues 
on appeal have been thoroughly briefed and oral argument would seem to serve 
no useful purpose. 

Based upon a careful consideration of the entire record, the Initial Decision 
and Order is adopted as the final Decision and Order, with additions shown by 
brackets, and with trivial editorial changes not specified. Additional conclusions 
by the Judicial Officer follow the Chief ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122; 
“Act"), for violations of the Act and the regulations promulgated thereunder (9 
C.F.R. § 78 et seq.; "Regulations") governing the interstate movement of cattle. 


This proceeding was initiated by a complaint filed on January 15, 1992, by 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953 (18 Fed. Reg. 3219 (1953)), reprinted in 
5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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the Administrator, Animal and Plant Health Inspection Service ("APHIS"), 
United States Department of Agriculture ("USDA"), alleging that the 
respondents violated the Act and the Regulations on February 23, 1990, by 
interstate movement of approximately five brucellosis test-eligible cattle without 
the requisite test results and individual identification, and interstate movement 
of at least one brucellosis exposed cow which was not less than one year old, 
nor moved from a farm of origin. 

On July 2, 1992, I granted complainant’s motion to dismiss the complaint as 
to respondents Jim Warren and Gary Pennington. A Consent Decision was 
entered on October 19, 1992, with respect to respondent Mike Jorgensen, in 
settlement of the complaint’s allegations against him. On the same date, a 
Default Decision was entered against respondent Christopher Pankau. The sole 
remaining respondent, Paul Mennick, filed a timely answer on January 28, 
1992, denying responsibility for any wrongdoing in this matter. On September 
28, 1992, I denied respondent’s motion for issuance of a cross complaint against 
one “Jane Doe," an unknown state official, who he alleges gave him erroneous 
information respecting the interstate movement of livestock from California to 
Colorado because this administrative proceeding does not confer jurisdiction 
over the claim respondent sought to assert. I conducted an oral hearing on 
January 12, 1993, in San Francisco, California. Complainant was represented 
by Jane H. Settle, Office of the General Counsel, United States Department of 
Agriculture. Respondent appeared pro se. 


Upon consideration of the record evidence, I have concluded that respondent 
Mennick has violated the Act and the Regulations as alleged in the complaint 
and an order should be entered against him assessing civil penalties in the 
amount of $500. "CX" refers to the exhibits presented by counsel for 
complainant. "Tr." refers to the transcript of the oral hearing on January 12, 
1993. 


Findings of Fact 


1. Respondent Paul Mennick, D.V.M., is an individual whose mailing 
address is P.O. Box 1853, Elk Grove, California 95759 (Answer at 4). 

2. At all times material to this action respondent was a Doctor of 
Veterinary Medicine licensed to practice in the state of California (CX 16). 

3. At all times material to this action respondent was an Accredited 
Veterinarian under the provisions of Parts 160-162 of the Regulations, 9 C.F.R. 
§§ 160.1-162.13 (CX 17). 

4. An accredited veterinarian is a veterinarian who is properly licensed by 
the state to practice veterinary medicine and authorized by APHIS to perform 
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functions required by cooperative state-federal disease control and eradication 
programs, pursuant to specific accreditation regulations and standards set forth 
in 9 C.F.R. § 161.3 (9 C.F.R. § 161.2). 

5. As a condition of acquiring and maintaining his federal veterinary 
accreditation, respondent pledged to abide by all of the instructions and rules 
prescribed by federal and California state officials, and the Standards for 
Accredited Veterinarians, which are set forth in 9 C.F.R. § 161.3 (CX 17). 

6. Pursuant to the Standards for Accredited Veterinarians, 9 C.F.R. § 
161.3(h): "An accredited veterinarian shall keep himself currently informed on 
Federal and State regulations governing the movement of animals and poultry, 
and on procedures applicable to disease control and eradication programs .. . 
. He shall carry out all of his responsibilities under the applicable Federal 
programs [and cooperative programs] in accordance with such regulations and 
instructions to him by the Veterinarian in Charge or the State Animal Health 
Official, or both" (See also, Tr. 122). 

7. Pursuant to the Standards for Accredited Veterinarians, 9 C.F.R. § 
161.3(b): “An accredited veterinarian shall not sign any certificate . . . or 
permit such a certificate . . . to be used until, and unless, he has ascertained that 
it has been accurately and fully completed clearly identifying the animal(s) . . 
. to which it applies and showing the results of the inspection . . . he has 
conducted... ." 

8. On or about February 22, 1990, Dr. Mennick accepted employment to 
inspect cattle purchased at Cattleman’s Livestock Market, Inc., Galt, California 
for shipment the next day to Limon, Colorado (Tr. 263). On that date, Dr. 
Mennick signed California Certificate of Veterinary Inspection number 93- 
054943 certifying that the thirty-one head of cattle which had been purchased by 
Mike Jorgensen, and were to be shipped to Colorado, were destined for a 
feedlot and met the federal interstate requirements and the interstate 
requirements of the state of destination (CX 1; Tr. 286). The certificate 
described eight of the animals as “bred heifers," over twelve months (CX 1; Tr. 
273). 

9. At least seven of the subject cattle, pregnant heifers, which were sent to 
the Limon Livestock Exchange, Limon, Colorado, were examined, and found 
to be two years of age or older and therefore “test-eligible" (CX 3, CX 4, CX 
7-12; Tr. 21-22). Pursuant to the regulations, 9 C.F.R. § 78.9(b)(3)(ii), these 
test-eligible cattle were required to have been accompanied by a certificate 
showing individual identification and negative results to a brucellosis test 
administered within thirty days of interstate movement. Six of the heifers bore 
official calfhood brucellosis vaccinate eartags (CX 3; Tr. 274). The remaining 
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heifer had a legible calfhood brucellosis vaccination tattoo and was issued an 
eartag at the Limon Livestock Exchange (CX 3). All seven heifers bore the 
“W" brand of the consignor, Norm Walters (CX 4, CX 7-12; Tr. 33-39). 

10. The cattle were subjected to brucellosis testing which Dr. Mennick had 
failed to perform (CX 2-4; Tr. 25-26). One of the seven test-eligible cows was 
found to be a brucellosis suspect and was quarantined at Limon until she died 
(CX 3, CX 4, CX 5, CX 6, CX 15; Tr. 26-32, 46, 136-143). 

11. The six non-suspect cattle were allowed to be sold (CX 3; Tr. 64). 


Conclusions of Law 


1. Respondent Mennick violated the Regulations issued pursuant to the Act, 
9 C.F.R. § 78.9(b)(3)(ii), and thereby violated the Act, by the movement of 
approximately five brucellosis test-eligible cattle from the class "A" state of 
California to Colorado, because the certificate accompanying the cattle did not 
provide individual identification of the animals and the date and results of a 
brucellosis test for each. 

2. Respondent Mennick violated the Regulations issued pursuant to the Act, 
9 C.F.R. .§ 78.8(c), and thereby violated the Act, by the movement from 
California to Colorado of no iess than one brucellosis exposed cow which was 
not less than one year old, nor moved from a farm of origin. 


Discussion 


Dr. Mennick testified that when he examined the cattle identified to him as 
those to be shipped to Colorado, he determined their age to be more than twelve 
months (Tr. 237, 239, 246, 266). Respondent stated that he did not run each 
animal through a chute or check for the presence of vaccination tattoos, and he 
believed that the eartags which some of the cattle bore were not brucellosis 
vaccinate eartags (CX 16; Tr. 48, 239-241, 246, 264-272). Respondent also 
noted that the yard foreman did not believe that the cattle had been vaccinated 
(Answer at 2). Dr. Mennick admitted that his examination of the animals was 
primarily a walk-through checking for infectious diseases (Tr. 48). He then 
placed a call to the 24-hour information office maintained by the Colorado State 
Livestock Official. Respondent described the subject cattle to the person who 
answered his call as unvaccinated heifers, reportedly pregnant, over twelve 
months of age, and destined for a feedlot (Tr. 79, 237-242). Respondent 
testified that he told the representative of the Colorado Livestock Official that 
the cattle could be up to two years old (Tr. 238-239, 242, 267), and that he had 
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been told by the stockyard foreman that the destination was a quarantined feedlot 
(Tr. 241). Dr. Mennick stated that the Colorado official advised him that a 
permit was all that was required to move the cattle to Colorado (Tr. 242), and 
issued a permit number (Answer at 3). Respondent testified that he believed the 
Colorado official would have told him if he needed to determine the specific age 
of the cattle for any additional regulatory requirements (Tr. 240, 264-267, 279). 
He concluded that no further examination of the cattle was required (Tr. 266, 
269). 

Dr. Mennick’s proffered explanation for inaccurately describing the seven 
pregnant heifers with respect to age and the presence of vaccinate eartags is that 
employees of Cattleman’s Livestock Market, Inc., must have sent him to the 
wrong pen. But that does not excuse his inspection of the wrong animals as he 
asserts might have happened (Tr. 259-260). He had a positive obligation to 
ensure that he had correctly identified the cattle to be examined and to require 
whatever assistance he needed from the stockyard to perform his examinations 
and ensure the accuracy of the certificate he signed (9 C.F.R. § 161.3(b); see 
also Tr. 130, 195). He may not excuse the possible examination of the wrong 
animals on the basis that he did not want to trouble busy stockyard employees 
to obtain the assistance he clearly needed (Tr. 245, 264-266, 275). 
Alternatively, respondent suggests that the wrong animals could have been 
shipped under the certificate he issued (Answer at 4; Tr. 54, 65-68, 76). 
However, there is nothing in the record to support this theory. 

Respondent asserts that he was not advised by the Colorado Official’s office 
and was unaware that individual identification and brucellosis test results were 
required by the Federal Regulations for any cattle which were "test-eligible." 
This category would include some of the animals, even according to 
respondent’s description -- unvaccinated heifers eighteen months or older, which 
had not been spayed. See 9 C.F.R. § 78.1. Respondent contended that he 
should not be held responsible for following the incomplete advice which he 
received from the Colorado Livestock Official. He stated that he relied on the 
information given him with respect to the animals’ destination and believed that 
the fact that the cattle were destined for a feedlot for ultimate slaughter was the 
reason that further testing was not required (Answer at 2). 

Dr. Mennick stated that he relied “very heavily on each State’s Livestock 
Official to tell" him “precisely what must be done" (Answer at 2). He argued 
that "a private practitioner has no other way of keeping abreast of the constantly 
changing regulations and requirements needed to combat these diseases other 
than by direct telephone contact with the State Authorities for the latest 
information" (Answer at 2). Dr. Mennick also stated that he often finds the 
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Regulations more confusing than helpful (Answer at 2). 

Under controlling Departmental precedent, ignorance of the law is never an 
excuse or even a mitigating circumstance in disciplinary proceedings. See, Paul 
Rodman and David Rodman, 47 Agric. Dec. 885, 929 (1988)(disciplinary 
proceeding for violations of the Packers and Stockyards Act); Steinberg Bros. 
Co., 43 Agric. Dec. 1878, 1891 (1984)(disciplinary proceeding for violations 
of the Perishable Agricultural Commodities Act). Furthermore, the Standards 
for Accredited Veterinarians, which respondent pledged to follow as a condition 
of his accreditation, require that he take responsibility for keeping informed of 
all regulations and requirements applicable to the movement of animals and 
procedures for disease control and eradication programs (See also, Tr. 122, 190- 
191, 200-203). He did not acquit his duties by calling someone on the 24-hour 
telephone line maintained by the State of Colorado to give information on, 
Colorado’s requirements. State officials are not responsible for informing 
accredited veterinarians of federal regulations and requirements (Tr. 163-164). 

Dr. Mennick’s violations are serious. The Regulations, 9 C.F.R. § 78 et 
Seq., are an integral and significant part of the federal and state cooperative 
effort to control and eradicate brucellosis, a highly contagious disease of cattle, 
which is not highly treatable. In addition to the substantial economic threat 
which brucellosis poses to the cattle industry, it also affects people (Tr. 102- 
103). See, Howard Eastland, 51 Agric. Dec. __, Docket No. A.Q. 90-30 
(December 30, 1992), slip op. at 14-15. USDA’s brucellosis eradication 
program is administered by APHIS and relies heavily upon individual 
identification and testing of livestock (Tr. 113-114, 119, 122-125, 132-140). 
Private veterinarians, who are not Federal or State employees, are allowed to 
perform vital tasks under the Federal-State Brucellosis Eradication Program, as 
long as they are accredited and comply with the rigorous requirements of the 
accreditation program (Tr. 118-126). The accuracy of the certificates showing 
individual identification by eartag and test results, which must accompany test- 
eligible cattle when they are moved interstate, is crucial to the success of the 
brucellosis eradication program (Tr. 113-125, 131-132). 


Sanction 


The Act, 21 U.S.C. § 122, provides that the Secretary may assess a civil 
penalty of not more than one thousand dollars for violation of its provisions or 
violation of the orders or regulations in pursuance thereof. The Department’s 
sanction policy is stated in S.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 
497 (1991), appeal docketed, No. 91-70169 (9th Cir. March 8, 1991), as 
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follows: 


[It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer be 
placed on the “severe” sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, 
the] sanction in each case will be determined by examining the nature of 
the violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged with 
achieving the congressional purpose. 


Ignorance of the law never constitutes a mitigating circumstance with respect 
to sanctions issued in Departmental disciplinary proceedings. As the Judicial 
Officer has explained, if ignorance of the law were a mitigating circumstance 
a disincentive for knowledge of the regulations would be created, which would 
tend to thwart the purpose of remedial legislation. See, Rodman, 47 Agric. Dec. 
at 929; Steinberg, 43 Agric. Dec. at 1891 n.15. With specific regard to 
sanctions available under the Act for violations of the Brucellosis Eradication 
Program, the Judicial Officer has stated as follows: 


[I]gnorance of the law is not a mitigating circumstance in determining the 
civil penalty to be imposed for violations of the Brucellosis Eradication 
Program. Under the Animal Quarantine Act and Related Laws, as 
amended, . . . . the word "knowingly" is omitted from the . . . section of 
the statute authorizing the Secretary to impose a civil penalty of not more 
than $1,000 for a violation of the regulations (citation omitted). 


For many years the Federal Government has maintained a vigorous and 
costly program directed to the control and eradication of brucellosis, which 
is a contagious, infectious and communicable disease affecting livestock 
and transmittable to humans. Because of the large economic impact of the 
cattle industry on the Nation, the success of the Brucellosis Eradication 
Program is of national importance. It would significantly undermine the 
program if ignorance of the law were considered as a mitigating 
circumstance in determining the amount of civil penalty to be imposed for 
violations of the program. 
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In re Darrel Focken, Ruling on Certified Questions filed September 5, 1984, 
reported at 46 Agric. Dec. 2 [, 2-3] (1987). In view of the importance of the 
brucellosis program, and the need to deter future violations by respondent and 
others, a civil penalty of $250 for each of respondent’s two violations is the 
appropriate minimum sanction needed to assure that Dr. Mennick will be fully 
mindful of his responsibilities under the federal Brucellosis Eradication Program. 
Accordingly, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that he was denied the right to present his case 
fully at the administrative hearing, but the Chief ALJ afforded Respondent an 
opportunity to present all relevant evidence that was not unduly repetitive. 

Respondent contends that the Chief ALJ had a private discussion with one of 
Complainant’s witnesses during a brief recess (Tr. 285), but there is nothing to 
support Respondent’s claim in this respect. Respondent further contends that 
arrangements should have been made for an additional room to accommodate the 
sequestration of witnesses, but Respondent made no request for sequestration, 
and only one of Complainant’s witnesses was "a true fact witness" (Tr. 6). 
There was no impropriety in this respect (Tr. 6-7). 

Respondent argues that he was not permitted to discuss his alleged violations 
in an informal conference prior to the institution of this disciplinary proceeding. 
However, the USDA Veterinary Services Memorandum relied on by Respondent 
was not entered into evidence, and, moreover, it relates to a disciplinary 
proceeding involving a veterinarian’s accreditation. It has no relevancy to an 
action such as this for civil penalties for violation of the animal quarantine 
regulations and related laws. 

Finally, Respondent attempts to avoid responsibility for his violations by 
claiming that he was given improper advice by an unnamed Colorado State 
official as to the Federal requirements. However, as stated by the Chief ALJ, 
Respondent is required to know the Federal requirements of the Brucellosis 
Disease Eradication Program. Furthermore, Respondent gave the State official 
an improper description of the animals involved in the violations. The Chief 
ALJ properly rejected this argument by Respondent. 

For the foregoing reasons, the following Order should be issued. 


Order 
Respondent Paul Mennick is hereby assessed a civil penalty of five hundred 
dollars ($500.00). This penalty is payable to the "Treasurer of the United 
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States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty days after service of this Order on Respondent. The certified 
check or money order should include the docket number of this proceeding: 
A.Q. 92-23. 
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ANIMAL WELFARE ACT 


COURT DECISION 


JAMES JOSEPH HICKEY; SHANNON HANSEN, Petitioners v. Department 
of Agriculture, Respondent. 

Civil Action No. 91-70169. 

Filed April 23, 1993. 


(Cite as 991 F.2d 803) 


Agency - Willful violation - License suspension under APA - Denial of license application - 
APHIS inspection of dealership under suspended license. 


The Court of Appeals for the Ninth Circuit upheld the Secretary’s order imposing fines and 
license suspension for violations of the Act which involved record keeping, primary enclosures, 
access of APHIS investigators to licensed facilities, identification of animals and veterinary care. 
The Act explicitly allows APHIS to inspect a dealership under suspended license in order to 
ascertain whether the suspension order is being violated. The Court found that inasmuch as 
many of the respondents’ violations met the standard for willfulness, license suspension was 
proper under the APA. The Ninth Circuit’s standard for willfulness requires only that the 
person acts with careless disregard of the statutory requirements. The Department need only 
show that respondents’ failure to act was intentional rather than accidental. Proof of an evil 
motive is unnecessary. Although her husband, respondent Hickey, was the facility owner and 
suspended licensee, respondent Hansen’s license application was properly denied during the 
period of suspension, because Hansen played an active role at the facility, and bore responsibility 
for the violations which resulted in suspension. 


MEMORANDUM ' 


On Petition for Review of an Order of the Secretary United States Department of Agriculture 
(AWA Docket No. 89-03) 


Before: BEEZER, NOONAN and TROTT, Circuit Judges. 


James Joseph Hickey and his wife Sharon Hansen petition to review the 
decision of the Department of Agriculture to impose fines and license 
suspension against their animal facilities for various violations of the Animal 


“This disposition may not be cited to or by the courts of this circuit except as provided by 
Ninth Circuit Rule 36-3. 
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Welfare Act (AWA), 7 U.S.C. §§ 2131 et seq (1988); 9 C.F.R. §§ 1.1 - 12.10 
(1991). We have jurisdiction under 7 U.S.C. § 2149(c) (1988) to review final 
decisions by the Secretary of Agriculture. We find substantial evidence to 
support the imposition of fines and the suspension of Hickey’s license and 
deny the petition. 

BACKGROUND 


Hickey was issued a license on June 10, 1988, under the business name 
"S.H. Supply," to act as a Class B animal dealer. Under the license, he 
operated two animal facilities: a feline facility in Albany, Oregon, and a 
canine facility at Lebanon, Oregon. The animal dealership, which sold cats 
and dogs for use in medical research, was the largest such dealership on the 
West Coast, with annual sales of over 1200 animals grossing approximately 
$100,000. 

Inspectors from the Animal and Plant Health Inspection Service (APHIS) 
of the Department of Agriculture conducted five inspections of petitioners’s 
animal facilities from August 25 to October 26, 1988. As a result of these 
inspections, the Department of Agriculture cited Hickey with twenty violations 
of the AWA. On January 22, 1990, a chief administrative law judge issued an 
initial Decision and Order suspending Hickey’s license for one year, 
prohibiting Hickey’s wife Hansen from obtaining a license during that year, 
assessing a civil penalty of $10,000, and directing petitioners to cease and 
desist from various violative practices. With a few minor exceptions, this 


decision and order was upheld by a Department of Agriculture Judicial 
Officer ("JO") on February 8, 1991. 
Il 


STANDARD OF REVIEW 


"[T]he scope of our review of administrative decisions is narrow: 
administrative agency decisions will be upheld unless ‘arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law. ...’ " Farley and 
Calfee, Inc. v. Department of Agric., 941 F.2d 964, 966 (9th Cir. 1991) (quoting 
5 U.S.C. § 706(2)(A) (1988)). We must uphold the JO’s findings if they are 
supported by substantial evidence. Spencer Livestock Comm’n v. Department 
of Agric., 841 F.2d 1451, 1454 (9th Cir. 1988). We must give the agency broad 
latitude in fashioning sanctions. "[W]here Congress has entrusted an 
administrative agency with the responsibility of selecting the means of 
achieving the statutory policy the relation of remedy to policy is peculiarly a 
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matter for administrative competence" Butz v. Glover Livestock Comm’n Co. 
411 U.S. 182, 185 (1973) (quotation omitted). Our review of sanctions "is 
limited to determining whether the remedy chosen was the result of an 
allowable judgment." Farley,, 941 F.2d at 966 (quotation omitted). 


II 
VIOLATIONS AND FINES 


We find that substantial evidence supports the Secretary’s determination 
that twenty-two violations of the AWA were committed by Joe Hickey and 
Sharon Hansen. 

A 


RECORDKEEPING VIOLATIONS 


There was substantial evidence to support the Judicial Officer’s finding of 
thirteen recordkeeping violations of the AWA. Hickey challenges the finding 
that one inspection turned up nine missing cats. Hickey claims the cats 
appeared to be missing because they were counted twice on one day and once 
on the next. We conclude it was not arbitrary and capricious for the JO to 
find Hickey’s explanation was "imaginative" and "post hoc." Moreover, the JO 
found the heart of this violation was the sloppiness of Hickey’s recordkeeping 
and his "failure to provide inventory records at the time of the August 25th 
inspection showing the whereabouts of every acquired animal." Failure to do 
this was a violation of both 7 U.S.C. § 2140 and 9 C.F.R. § 2.126(a). 

Hansen and Hickey also claim there was a lack of substantial evidence that 
seven cats, rejected from a facility in Sepulveda, California, were missing. 
Hickey and Hansen claim the inspectors merely failed to inspect the records 
reflecting the cats’ return. However, there was evidence presented that the 
inspectors did view these records, and it was only after these records were 
viewed and copied that the whereabouts of these cats was noted in the 
records. Moreover, as the government points out, one of the seven cats 
remained unaccounted for. Because the records failed to show when the cats 
were returned to the inventory, in violation of 9 C.F.R. § 2.75(a)(1), there was 
no error in the ALJ’s finding that this constituted one violation with a penalty 
of $1000. 

Hickey and Hansen also contest the fines for failing to enter into their 
inventory 35 dogs acquired from the pound. Hickey and Hansen claim that 
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because they acquired these dogs from the pound, they were not required to 
record their acquisition. This contention is incorrect. There is no exception 
to the recordkeeping requirement for dogs acquired without charge. "When 
live dogs or cats are held, purchased, or otherwise acquired, they shall be 
immediately identified." 9 C.F.R. § 2.50(b)(1) (emphasis added). “Each 
dealer . . . shall make, keep, and maintain records or forms which fully and 
correctly disclose the following information concerning each dog or cat 
purchased or otherwise acquired." 9 C.F.R. § 2.75(a)(1) (emphasis added). 

Hickey and Hansen also claim they were cited for keeping business records 
at home instead of at the cat facility, which is not a violation. This is why, 
they argue, there were no records to inspect at the cat facility. However, 
there was substantial evidence that, irrespective of where the records were 
kept, Hickey and Hansen failed to make records available upon request on 
four separate occasions. ; 

B 


FACILITIES VIOLATIONS 


First, Hickey claims that because he was one of the largest animal dealers 
on the West Coast, he should not have been cited when one dog had running 
eyes. He claims one diseased dog does not indicate a )ack of proper 
veterinary care. However, Dr. Overton, Department veterinarian, testified 
that this condition was extremely painful to the animal and the condition had 
been an ongoing problem. The JO found, however, that because the suffering 
was not great, the fine would only be $500 -- not the possible $2500. We 
allow a great deal of discretion to the agency in the determination of fines. 
Butz, 411 U.S. at 185. We conclude this fine was reasonable and warranted. 

At the "bag plant," the inspectors found that twenty-eight cats were housed 
in a closed facility which was not designed for cats and lacked adequate 
ventilation or lighting. All the doors and windows were shut and there were 
no fans or air conditioning in the middle of summer. The appellants claim 
that the facility could have been adequately lit or ventilated, even if it was not 
at that time. However, this fact is irrelevant, for the regulations require 
ventilation at all times, and lighting during business hours. 9 C.F.R. §§ 3.2(b) 
and (c). 

The inspectors also found a cat that was being permanently housed in a 
burlap bag. Hickey claims that he had no knowledge of a cat found by 
inspectors at the bag plant. However, as the JO found, "[iJnasmuch as 
respondents chose to house cats at the ‘bag plant,’ it became a facility subject 
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to all APHIS regulations governing humane care and treatment." Once 
subject to these regulations, it was a violation to house any cat in a bag. See 
9 C.F.R. § 3.4(a). The finding that the burlap bag was this cat’s primary 
housing was supported by substantial evidence. Moreover, Hansen and 
Hickey were in violation of 9 C.F.R. § 2.50(a)(1), because none of the 28 cats 
at the bag plant wore tags. 

Finally, Hickey contests the finding that the cats were left tied up in red 
onion sacks. There was testimony that the cats were delivered in cages and 
then transferred to the onion sacks. Moreover, the inspectors found four or 
five cats bound in bags lying on the ground. Although Hickey claimed no 
knowledge of the practice, the JO found his testimony to lack credibility. 
There was substantial evidence to support the JO’s finding that the use of 
onion sacks was customary at the facility. 


Cc 
DENIAL OF ACCESS 


The appellants argue that the APHIS inspectors were not denied access to 
their facilities on the severa) occasions for which they were cited. Their 
arguments are meritless. 

On August 26, 1988, there was substantial evidence that Hickey accosted 
and verbally abused the inspector of his dog facility. Hickey told the inspector 
that he was going to stop him from inspecting. The JO properly found that 
such abuse limits the access to the facility in violation of 9 C.F.R. § 2.126(a) 
and 7 U.S.C. § 2140, which require access by APHIS inspectors to the facility 
and business records during business hours. 

On September 1, 1988, inspectors were screamed and cursed at by Marie 
Hickey, Joe Hickey’s mother, when they tried to inspect the dog facility. Even 
though the inspectors did eventually inspect the facility, the actions of Marie 
Hickey can be imputed to Hickey as his agent. "When construing or enforcing 
the provisions of this chapter, the act, omission, or failure of any person acting 
for or employed by . . . a dealer . . . shall be deemed the act, omission, or 
failure of such ... dealer . . . as well as of such person." 7 U.S.C. § 2139. 

On October 26, 1988, Hickey admits to refusing an inspection of his dog 
facility. Hickey claims that because his animal dealer’s license was under a 
21 day suspension, he was not a dealer at the time, and the inspector was not 
authorized to inspect his facility. This argument has no merit. The AWA 
explicitly allows APHIS to inspect dealerships -- even those with suspended 
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licenses -- to ascertain whether they were violating the suspension order. Title 
7 U.S.C. § 2146(a) authorizes the Secretary to make "such investigations or 
inspections as he deems necessary to determine whether any dealer . . . has 
violated or is violating any provision" of the AWA. The JO properly found 
that "[nJothing restricts this authority of inspection to licensed dealers. All 
dealers are subject to investigations and inspections, and a dealer is defined 
to include any person who, in commerce, buys or sells dogs or other animals 
for research and derives over $500.00 gross income from those sales during 
any calendar year." 


IV 
LICENSE SUSPENSION 


The Department may suspend a license to operate an animal facility in only 
limited circumstances: 


Except in cases of willfulness or those in which public health, interest, or 
safety requires otherwise, the withdrawal, suspension, revocation, or 
annulment of a license is lawful only if, before the institution of agency 
proceedings therefor, the licensee has been given -- (1) notice by the agency 
in writing of the facts or conduct which may warrant the action; and (2) 
opportunity to demonstrate or achieve compliance with all lawful 
requirements. 


5 US.C. § 558(c) (1988). It is undisputed petitioners did not receive notice 
of the violations nor were they given an opportunity to demonstrate or achieve 
compliance with the requirements they were determined to have violated. 

Instead the Judicial Officer determined Hickey and Hansen had acted 
“willfully” and thus no notice was necessary. In reaching this determination, 
the JO stated: “Respondents contend that the violations were not willful, but 
a violation is willful if it is done intentionally or with careless disregard of 
statutory requirements." To support that standard, the JO cited with approval 
In re Capital Produce Co., 49 Agric. Dec. 531 (1990). However, the Fourth 
Circuit has since reversed the Judicial Officer’s decision in that case and 
established a higher standard of "willfulness." Capital Produce Co. v. United 
States, 930 F.2d 1077, 1079 (4th Cir. 1991). (Willfulness for purposes of 
Section 558(c) means an intentional misdeed or such gross neglect of a known 
duty as to be the equivalent thereof.) 
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The Fourth Circuit’s reversal of the Judicial Officer’s standard of willfulness 
in Capital Produce, however, does not alter the complexion of this case. The 
JO in this case could have relied on Ninth Circuit precedent in applying the 
“careless disregard" standard of willfulness. In Lawrence v. Commodity Futures 
Trading Comm’n, 759 F.2d 767, 773 (9th Cir. 1985), we stated that "it is well 
settled" that if a person" ‘acts with careless disregard of statutory 
requirements, the violation is willful.“ To establish willfulness, the [agency] 
only needed to show that [petitioner’s} ongoing failure to act was intentional 
as opposed to accidental. Proof of an evil motive is unnecessary." Id. 
Notwithstanding the reversal of In re Capital Produce by the Fourth Circuit, 
the judicial officer in this case applied the correct standard of "willfulness." 

There was substantial evidence that many of the violations were at the very 
least intentional failures to act and were in careless disregard of the statutory 
and regulatory requirements. The JO found that Hickey acted defiantly and 
confronted the inspecting officers. He observed Hickey “did not believe the 
standards applied" and thus "did not comply with the standards." Hickey was 
“indifferent to the distress and shock experienced by the animals he buys and 
sells.". There was substantial evidence to support these conclusions and the 
JO’s determination was not an abuse of discretion. 

Hickey and Hansen also argue that even if the suspension of Hickey’s 
license were justified, Hansen did not engage in the violations and therefore 
is entitled to receive the license she applied for. We agree with the JO that 


[t]o accept Ms. Hansen’s arguments would permit sham and subterfuge. 
A family operated dealership would be allowed to continue unaffected 
by the suspension order that is being entered. The suspension order 
would be rendered meaningless and the objectives of the Act would be 
subverted if a new dealer’s license were issued to Ms. Hansen, who 
actively participated in the existing dealership’s operations. 


There was substantial evidence that both Hansen and Hickey played an active 
role in the violations. It was Hansen who was first issued a license on August 
17, 1987. At that time, she operated a cat facility with her then-fiance Hickey 
in Albany, Oregon. After they were married, the license was reissued to 
reflect Hickey as the owner. Hickey then took control of his parent’s dog 
facility in Lebanon, Oregon. Although Hansen’s license was reissued to 
Hickey, there was substantial evidence that Hansen, as well as Hickey, 
continued to play an active role in the cat facility. We consider Hansen an 
agent of Hickey, and as such she was responsible for and participated in the 











128 ANIMAL WELFARE ACT 


violations upon which the suspension was based. 


Any person who has been or is an officer, agent, or employee of licensee 
whose license has been suspended or revoked and who was 
responsible for or participated in the violation upon which the order 
ofsuspension or revocation was based will not be licensed within the 
period during which the order of suspension or revocation is in effect. 


9 C.F.R. § 2.9. Therefore denial of Hansen’s license application was 
appropriate. See also Mattes v. United States, 721 F.2d 1125, 1129-32 (7th Cir. 
1983) (upholding denial of wife’s application under Packers and Stockyards 
Act on ground that granting it would allow her husband to bypass suspension 
order). 

V 


AMOUNT OF SANCTIONS 


Hickey and Hansen claim the sanctions imposed were excessive. It should 
be noted that although the civil penalties were assessed at $25,750, the actual 
civil penalty ordered was only $10,000. In assessing civil penalties, the 
Secretary must consider "the size of the business of the person involved, the 
gravity of the violation, the person’s good faith, and the history of previous 
violations." 7 U.S.C. § 2149(b). In the instant case, Hickey and Hansen 
grossed over $100,000 a year the ALJ and JO found that the violations were 
serious, and there was substantial evidence that Hickey and Hansen’s actions 
were not in good faith. There was no error. 

Because of Hansen’s active role in the operation and the resulting 
violations, the JO also properly assessed the monetary penalties against both 
Hickey and Hansen. 

The petition for review is DENIED. 

NOONAN, Circuit Judge, concurring and dissenting: 

I concur in the disposition except that I believe that willfulness cannot be 
equated with negligence, contrary to the dictum from Lawrence cited by the 
court. 


| 
| 
| 
| 
| 
| 
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DEPARTMENTAL DECISIONS 


In re: CECIL BROWNING, DELORES BROWNING AND DARREN 
BROWNING, d/b/a ALLIGATORLAND SAFARI ZOO, INC. 

AWA Docket No. 91-61. 

Decision and Order filed January 27, 1993. 


Civil penalty — Suspension of license — Cease and desist order — Wilful — Failure to maintain 
records — Failure to provide appropriate animal care and facilities. 


The Judicial Officer affirmed the Decision and Order by Judge Bernstein (ALJ) assessing a civil 
penalty of $2,000, and suspending Respondents’ license for 30 days, and thereafter until they are 
in full compliance with the Animal Welfare Act, regulations and standards, because Respondents 
failed to keep their primary enclosures sanitary and in suitable condition, failed to maintain complete 
records, failed to keep food and watering receptacles clean, failed to handle wastes properly, failed 
to provide adequate veterinarian care, and failed to utilize sufficient personnel to maintain proper 
husbandry practices. The preponderance of the evidence supports Complainant’s allegations. An 
agency’s interpretation of the statute which it is charged with administering, and its interpretation 
of its own regulation, is entitled to great deference. Respondents chose to appear at the hearing 
without an attorney and cannot complain now that they were not represented by counsel. The 
sanction is not too severe, considering the serious and wilful violations. 


Frank Martin, Jr., for Complainant. 

Charles B. Tiffany, Kissimmee, Florida, for Respondents. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seq.), and the regulations and standards issued thereunder 
(9 C.F.R. § 1.1 et seg.). On November 20, 1992, Administrative Law Judge 
Edwin S. Bernstein (ALJ) issued an Initial Decision and Order assessing a civil 
penalty of $2,000, and suspending Respondents’ license for 30 days, and 
thereafter until they are in full compliance with the Act, regulations and 
standards, because Respondents failed to keep their primary enclosures sanitary 
and in suitable condition, failed to maintain complete records, failed to keep 
food and watering receptacles clean, failed to handle wastes properly, failed to 
provide adequate veterinarian care, and failed to utilize sufficient personnel to 
maintain proper husbandry practices. 

On December 23, 1992, Respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
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Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).* 
The case was referred to the Judicial Officer for decision on January 6, 1993. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by Respondents, but is denied inasmuch as the issues 
on appeal have been thoroughly briefed and oral argument would seem to serve 
no useful purpose. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order, with a few trivial editorial 
changes not specified. Additional conclusions by the Judicial Officer follow the 
ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the provisions of the Animal Welfare 
Act ("Act"), as amended (7 U.S.C. § 2131 ef seq.), the regulations and 
standards ("Regulations") issued pursuant to the Act (9 C.F.R. § 1.1 et seq.) 
and the Rules of Practice Governing Formal Adjudicatory Administrative 
Proceedings Instituted by the Secretary (7 C.F.R. §§ 1.130-1.151, "The Rules 
of Practice"). 

The proceeding was instituted by a Complaint filed on August 13, 1991,' by 
the Administrator of the Animal and Plant Health Inspection Service ("APHIS"), 
United States Department of Agriculture ("USDA"). The Complaint alleged that 
Cecil Browning, Delores Browning and Darren Browning ("Respondents") 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 


On July 2, 1992, Complainant entered a Motion for Filing Amended Complaint to name Cecil 
Browning, Delores Browning and Darren Browning, d/b/a Alligatorland Safari Zoo, Inc., as party 
Respondents. In the original Complaint, "Alligatorland Safari Zoo, Inc." was named as party 
Respondent. However, as explained in Complainant’s Motion for Filing Amended Complaint, it was 
later determined that Alligatorland Safari Zoo has never been incorporated. On July 2, 1992, 
Respondents were ordered to show cause, within ten days of receipt of the order, why Complainant’s 
motion should not be granted. Respondents failed to oppose Complainant’s Motion for Filing 
Amended Complaint, which was granted on July 24, 1992. In this decision, "the Complaint" refers 
to the Amended Complaint. 





—— 
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wilfully violated the Act and the Regulations by failing to maintain records and 
to provide appropriate animal care and facilities as required under the Act. 
Following unsuccessful settlement negotiations, Respondents filed a timely 
Answer on December 19, 1991, in which they admitted facts supporting some 
of the allegations made in the Complaint (See infra), and denied the other 
material allegations of the Complaint. 

I presided over a hearing on August 20, 1992, in Orlando, Florida. 
Complainant was represented by Frank Martin, Esq., Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 
Respondents appeared pro se. On October 22, 1992, Complainant filed 
proposed findings of fact, proposed conclusions of law and a brief. Respondents 
also filed their brief on that date. All proposed findings, proposed conclusions, 
and arguments have been considered. To the extent indicated they have been 
adopted. Otherwise, they have been rejected as irrelevant or not supported by 
the evidence. References to Complainant’s exhibits are designated "CX"; 
references to Respondents’ exhibits are designated "RX"; references to the 
hearing transcript are designated "Tr." 

After considering the evidence and the applicable law, I conclude that 
Respondents wilfully violated the Act as alleged in the Complaint with the 
exception of the allegations in paragraph III C. s. which are dismissed as not 
supported by the evidence. 


Findings of Fact 


1. Respondents Cecil Browning, Delores Browning and Darren Browning 
are individuals doing business under the non-incorporated name of Alligatorland 
Safari Zoo, Inc. Their business address is Post Office Box 819, Route 192, 
Kissimmee, Florida 32742. 

2. At all times material to this proceeding, Respondents were licensed and 
operating as an exhibitor as defined in the Act and Regulations, and subject to 
the provisions thereof. In their license application Respondents agreed to 
comply with the Regulations. (CX 4; Tr. 427-429) 

3. On April 26, 1990, USDA Veterinary Medical Officer, Gerald 
Dienhart, D.V.M., inspected Respondents’ facility. Respondents failed to 
provide inventory records and records of acquisition and disposition for Dr. 
Dienhart’s inspection, as required under the Act, 7 U.S.C. § 2140, and the 
Regulations, 9 C.F.R. § 2.75(b)(1) (1990). (CX 3; Tr. 83, 141, 155) 

4. Review of inventory records and records of animal acquisition and 
disposition is an integral component of APHIS’ administration of the Animal 
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Welfare Act. (Tr. 142) 

5. Dr. Dienhart discussed the significance of the records requirement and 
the type of information which must be kept available for inspection with 
Respondent Cecil Browning. (CX 2; Tr. 154) Respondents did not send 
inventory records to APHIS’ Southeast Sector Office in Tampa, Florida, by May 
20, 1990, as Dr. Dienhart directed them to do. (CX 2; Tr. 141) 

6. The Act and Regulations mandate a written program of veterinary care 
which includes such information as schedules for vaccinations, tests, worming 
and examinations of the animals by a veterinarian. (9 C.F.R. § 2.40 (a)(1); Tr. 
110-111, 145) The written program of veterinary care is an integral part of the 
administration of the Act and the Regulations which enables APHIS to evaluate 
the adequacy of veterinary care at each facility subject to the Act. (Tr. 110-111) 

7. On April 26, 1990, Respondents failed to provide an updated written 
program of veterinary care for Dr. Dienhart’s review. (CX 3; Tr. 145) Dr. 
Dienhart discussed the significance of the veterinary program deficiency and the 
action required for its correction with Respondent Cecil Browning. (CX 2; Tr. 
146) Respondents did not send a copy of an updated veterinary program to 
APHIS’ Southeast Sector Office by May 25, 1990, as Dr. Dienhart directed 
them to do. (CX 2; Tr. 146) 

8. On April 26, 1990, Respondents’ facility lacked a perimeter fence at 
least eight feet high and structurally sound enough to contain Respondents’ 
animals. (CX 3; Tr. 147) APHIS has interpreted the structural strength 
requirement of the Regulations to include a perimeter fence to prevent intrusions 
into the facility and to contain wild and dangerous animals, should they escape 
their primary enclosures. (Tr. 99) The height requirement for perimeter fence 
is set through agency memoranda which clarify the subparts of the Code of 
Federal Regulations. (Tr. 63) Lack of adequate perimeter fence had been 
identified on previous inspections of Respondents’ facility. (CX 3; RX 183, 186; 
Tr. 147, 226-229) USDA investigator Charles Deitz testified that a warning 
notice was issued to Respondents in 1987 regarding the deficiency. (Tr. 62) Dr. 
Dienhart discussed the significance of the problem and the necessary correction 
with Respondent Cecil Browning who argued that the fence was unnecessary. 
(Tr. 149) 

9. On April 26, 1990, there was excessive rust, wooden areas in need of 
repair or replacement, and protruding sharp wires in various animal enclosures 
at Respondents’ facility. The conditions reported in the inspection report and 
in Dr. Dienhart’s testimony are described below: 


(a) There was a rusty feeder and torn up, and rusty boards, with 
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exposed nails in the gibbon enclosure. 

(b) The resting stand was rusting and chewed or scratched up, and 
there was an exposed nail on the supporting post in the cougar 
enclosure. 

(c) There was rusty cage wire, holes in the wire enclosure in need of 
repair and exposed sharp wire ends in the monkey’s primary 
enclosure. 

(d) The cage supports and poles at the chimpanzee enclosure 
contained rust. 

(e) There was a hole in an area of excessive rust in the black jaguar’s 
enclosure. 

(f) The binturong resting board was in need of repair or replacement. 
(g) There was excessive rust in cage wire and resting boards in need 
of repair in additional primate enclosures. 


(CX 3; Tr. 146-148) 

10. Dr. Dienhart discussed the significance of the deficiencies identified in 
Finding # 9 and the actions required for theiz correction by May 25, 1990, with 
Respondent Cecil Browning, who admitted that the exposed wire ends and the 
surrounding area of rust in the jaguar’s cage were in need of correction, and that 
the exotic felines continuously splinter their wooden surfaces. (CX 3; Tr. 148- 
149, 212) 

11. Respondent Darren Browning admitted during his testimony that his 
facility contained some rusty cage wire and wooden areas in need of repair at 
the time of the April 26, 1990, inspection. (Tr. 430-431) 

12. Respondents admitted in their Answer that the structural deficiencies 
identified in the April 26, 1990, inspection report, were corrected by 
Respondents with the exception of the deficiencies in the cougar and binturong 
cages which they contested. (Answer at 1, | C. 1.) 

13. The following conditions existed at Respondents’ facility on “om 26, 
1990, with regard to the sanitation of watering receptacles: 


(a) There was excessive algae in the manmade pond in the enclosure 
for the white-tailed deer and the capybara where an alternative source 
of drinking water was required. 

(b) Drinking water for the cavies was very dirty and not potable. 
(c) The hyena was in need of an alternative source of drinking water 
other than the bathing water. 

(d) The bobcat was in need of an alternative source of drinking water 
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other than the pond in its enclosure. 

(e) The lion’s metal water receptacle had sharp edges exposed. 

(f) The black bear’s water receptacle contained excessive rust, and the 
water was not potable. 


(CX 3; Tr. 150, 183-184, 190) 

14. Dr. Dienhart discussed the significance of the deficiencies identified in 
Finding # 13 and the action required for their correction by May 25, 1990, with 
Respondent Cecil Browning, who admitted that the condition of the lion’s 
container could cause the ingestion of metal. (CX 3; Tr. 151) 

15. Respondents admitted in their Answer that there was dirt in the bottom 
of the cavies’ water container on April 26, 1990. (Answer at 1, ¢ C. 2) 

16. With regard to the cleaning and sanitation of primary enclosures for non- 
human primates, nest boxes for the rhesus and mandrill were in need of cleaning 
and sanitation at Respondents’ facility on April 26, 1990. (CX 3; Tr. 152-153, 
196-197) The nest boxes contained old feces which indicated that they had not 
been cleaned in several days and posed a health hazard. (CX 3; Tr. 152-153, 
197-198) 

17. Dr. Dienhart discussed the significance of the deficiencies identified in 
Finding # 16 and the actions necessary to correct them by May 4, 1990, with 
Respondent Cecil Browning, who admitted that the nest boxes for the rhesus and 
mandrill were in need of cleaning. (CX 3; Tr. 153) 

18. In their Answer, Respondents admitted that the nest boxes identified in 
Dr. Dienhart’s April 26, 1990, inspection report were not clean. (Answer at 2, 
q C. 3) 

19. On July 23, 1990, Dr. Dienhart inspected Respondents’ facility, 
accompanied by Richard Overton, D.V.M., an APHIS Animal Care Specialist, 
who was Dr. Dienhart’s technical supervisor. (Tr. 328-329, 342) 

20. Inventory records of Respondents’ animals were not available for review 
on July 23, 1990, and records of acquisition and disposition were incomplete. 
(CX 2; Tr. 141) 

21. On July 23, 1990, no written program of veterinary care was available 
for review at Respondents’ facility and Respondents had not provided an area 
for the quarantine of contagious animals. (CX 2; Tr. 109-110) 

22. Dr. Dienhart discussed the significance of the deficiencies identified in 
Finding # 21 with Respondent Darren Browning who admitted he had no 
updated written veterinary program on site. (Tr. 111) 

23. The following conditions existed at Respondents’ facility on July 23, 
1990, with regard to structural strength and general requirements: 
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(a) There was no perimeter fence eight feet high and sound enough 
to contain “wild and dangerous" animals. 


(b) The inspectors observed areas of excessive rust and wooden 
surfaces which were splintered and/or no longer impervious to 
moisture, specifically: 


(1) excessive rust in the gibbon feeder in the front cage, 

(2) frame rust in the capuchin enclosure, 

(3) rusty cage wire in the areas for the tamarin and ringtail cat, 
(4) rust on the frame of the night box and support poles in the 
chimpanzee area, 

(5) wood in need of repair or replacement in the front gibbon 
cage and in the enclosures for the cougar, jaguar, tiger, vervet 
and mangabey. 


(c) Sharp wire ends or exposed nails or bolts were observed in the 
front gibbon enclosure and the cougar, jaguar, tamarin and ringtail cat 
enclosures. 


(CX 2, 8-16, 19, 21; Tr. 112-113, 116-125, 128-131) 

24. Dr. Dienhart discussed the significance of the deficiencies identified in 
Finding # 23 and the actions required for their correction with Respondent 
Darren Browning, who disagreed that a perimeter fence should be required, but 
admitted that the sharp wires and exposed nails should be taken care of. (Tr. 
114-116) 

25. In their Answer, Respondents admitted that on July 23, 1990, there was 
some rusty wire in the tamarin and ringtail cat cages, rust on the chimpanzee 
night box, wood in need of repair in the gibbon, jaguar and vervet areas and an 
exposed nail on the gibbon’s platform. (Answer at 2-3, | C. 1) 

26. Respondent Darren Browning admitted during his testimony that his 
facility contained some rusty cage wire and wooden areas in need of repair at 
the time of the July 23, 1990, inspection. (Tr. 430-431) 

27. With regard to waste disposal, the following conditions existed at 
Respondents’ facility on July 23, 1990. Spoiled food and feces attracting flies 
were accumulated on the ground outside the gibbon enclosure in the area 
adjacent to the pot-bellied pig’s enclosure. (CX 2; Tr. 131-133, 232-233) 

28. Dr. Dienhart discussed the significance of the deficiencies identified in 
Finding # 27 and the actions necessary to correct them by July 25, 1990, with 
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Respondent Darren Browning, who admitted that the problem required 
correction. (Tr. 132-133) 

29. Respondents admitted in their Answer that there were food and feces on 
the ground outside the gibbon enclosure on July 23, 1990. (Answer at 3, { III, 
c. Z) 

30. The following conditions existed at Respondents’ facility on July 23, 
1990, with regard to the sanitation of food receptacles for animals. A feeder 
with excessive rust was observed in the gibbon enclosure and the cavies’ food 
receptacle contained feces. (CX 2; Tr. 134-135) 

31. Dr. Dienhart discussed the significance of the deficiencies identified in 
Finding # 30 and the actions required for their correction by August 22, 1990, 
with Respondent Darren Browning, who admitted that corrections were needed. 
(Tr. 135-136) 

32. With regard to the sanitation of watering receptacles at Respondents’ 
facility on July 23, 1990, there was dirty water, excessive algae and rusty 
containers as described below: 


(a) Containers in the enclosure for the white-tailed deer and capybara 
had excessive algae and dirty water. 

(b) The receptacle in the cavy enclosure contained dirty water. 

(c) No potable water, only bath water was available to the bobcats 
and one hyena. 

(d) The water container in the bear area was rusty. 


(CX 2, 17-18, 20; Tr. 126-127, 129-130, 136-137) 

33. Dr. Dienhart discussed the significance of the deficiencies identified in 
Finding # 32 and the actions necessary to correct them with Respondent Darren 
Browning who admitted that the dirty water container from the white-tailed deer 
enclosure needed to be replaced and that adjustments to the cavies’ receptacle 
were required. (Tr. 137-138) 

34. Respondents admitted in their Answer that there was dirt in the bottom 
of the cavies’ water container on July 27, 1990. (Answer at 5, { III C. 4) 

35. Respondents admitted in their Answer that the hyena had no source of 
water which was potable in July 1990. (Answer at 5, { III C. 4) 

36. With regard to pest control, the following conditions existed at 
Respondents’ facility on July 23, 1990: flies in the area of accumulated wastes 
outside the gibbon enclosure and a wasp’s nest in the colobus enclosure. 
(Answer at 6, ¢ C. 5; CX 2; Tr. 139-140, 237-239) 

37. On July 23, 1990, Respondents’ facility did not have an adequate 
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number of qualified and trained staff to maintain the prescribed level of 
husbandry practices. (CX 2; Tr. 141) 

38. Dr. Dienhart discussed the significance of the staff inadequacy and the | 
need to correct the problem by August 22, 1990, with Respondent Darren | 
Browning, who admitted that the facility had an insufficient number of | 
employees. (Tr. 141) | 

39. Dr. Overton concurred in the deficiencies cited by Dr. Dienhart at 
Respondents’ facility on July 23, 1990. (Tr. 329) 

40. On March 7, 1991, Dr. Dienhart inspected Respondents’ facility, 
accompanied by Ms. Charmaine Zordan, who is also a USDA animal care 
inspector. (Tr. 279-280) 

41. On March 7, 1991, the following animals at Respondents’ facility were 
in need of veterinary care: 


(a) cavies with ear lesions; 

(b) a pot-bellied pig with extensive hair loss and thickened areas of 
inflamed skin; 

(c) a lethargic and depressed baboon. 


(CX 1; Tr. 106) 
The baboon received medical attention from attending veterinarian, Bruce 
Ramsey, D.V.M., later the same day. The cavies had been treated for ear 
lesions prior to the inspection. The cavies and pig were examined by the 
attending veterinarian approximately two weeks following the inspection. (Tr. | 
383-385) Dr. Ramsey and another veterinarian, Richard Austin, D.V.M., 
testified that the overall care of Respondents’ animals was of good quality. (Tr. 
382, 389) 

42. On March 7, 1991, the following conditions existed at Respondents’ 
facility with regard to structural strength and general requirements: 


(a) Sharp wires were protruding into several primary enclosures. 

(b) The door to the lion area was in need of repair. 

(c) Some wooden surfaces were no longer substantially impervious to 
moisture. 

(d) Splintered wooden surfaces posing a health hazard were present. 
(e) There was excessive rust in some primary enclosures. 

(f) The facility lacked an adequate perimeter fence. 

(g) There were loose shingles in the white-throated capuchin’s 
enclosure. 
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(CX 1; Tr. 95-97) 

43. Dr. Dienhart discussed the significance of the deficiencies described in 
Finding # 42 and the actions required to correct them with Respondent Darren 
Browning, who admitted that the protruding wires were in need of repair, and 
that some of the splintered wooden surfaces required correction. (Tr. 97-98, 
102) 

44. Respondents’ Answer admitted that the allegations of sharp wires in the 
cages housing the ringtail lemur and the rhesus macaque, and a door in need of 
repair at the lion enclosure, were true. (Answer at 8, | IV B. 1) 

45. With regard to the sanitation of primary enclosures, the following 
conditions existed at Respondents’ facility on March 7, 1991: 


(a) wooden suriaces which were not substantially impervious 
to moisture; 

(b) splintered wooden areas; 

(c) excessive rust. 


(CX 1; Tr. 95) 

46. On March 7, 1991, Respondents’ facility did not have an adequate 
number of employees: to maintain the prescribed level of husbandry practices. 
(CX 1; Tr. 103-105) 

47. Dr. Dienhart discussed the significance of the staff inadequacy with 
Respondent Darren Browning who admitted the need for more workers. (Tr. 
104-105) 

48. Ms. Zordan concurred in the deficiencies cited in Dr. Dienhart’s 
inspection report for Respondents’ facility on March 7, 1991. (Tr. 280-281) 

49. At each of the inspections of their facility, Dr. Dienhart discussed the 
deficiencies cited in the inspection reports with at least one of the Respondents, 
and made recommendations for their correction. (Tr. 144, 170, 322, 372) 

50. Inspection reports, which are official business records of APHIS’ animal 
welfare inspection activity, are prepared by the inspector at or near the time of 
the observations described in the report. (Tr. 93-94) A copy is given to the 
licensee as written notification of any deficiencies noted during the inspection. 
(Tr. 86, 92) Respondents admitted that they received a copy of the report for 
each of the three inspections of their facility under consideration in this 
proceeding. (Tr. 430) 

51. Despite hostilities between Respondents and Dr. Dienhart, Respondents 
received a fair and professional inspection on each of the three occasions under 
consideration in this proceeding. (Tr. 177, 276, 308, 330) 
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52. Respondents corrected many of the deficient items cited at their facility 
during the April 26 and July 23, 1990, inspections. (CX 1 and 2) 


i. 


2. 


Conclusions of Law 


On April 26, 1990, Respondents violated the Act and the Regulations 
and standards issued pursuant to the Act as follows: 


(a) Respondents failed to maintain complete records showing the 
acquisition, disposition and identification of their animals in violation 
of the Act, 7 U.S.C. § 2140, and the Regulations, 9 C.F.R. § 2.75 
(b)(1) (1990); 


(b) Respondents failed to establish and maintain a program of 
adequate veterinary care under the supervision and assistance of a 
doctor of veterinary medicine in violation of 9 C.F.R. § 2.40 (1990); 


(c) Respondents failed to maintain primary enclosures and housing 
facilities for nonhuman primates and other animals in good repair, so 
as to protect the animals from injury and contain them, in violation 
of 9 C.F.R. §§ 3.75(a), 3.78(a) and 3.125(a) (1990); 


(d) Respondents failed to maintain proper sanitation of watering 
receptacles for animals in violation of 9 C.F.R. § 3.130 (1990); 


(e) Respondents failed to maintain proper sanitation of primary 
enclosures: for nonhuman primates in violation of 9 C.F.R. §§ 3.81(a) 
(1990). 


On July 23, 1990, Respondents violated the Act and the Regulations and 
standards issued pursuant to the Act as follows: 


(a) Respondents failed to maintain complete records showing the 
acquisition, disposition and identification of their animals in violation 
of the Act, 7 U.S.C. § 2140, and the Regulations, 9 C.F.R. § 2.75 
(b)(1) (1990); 


(b) Respondents failed to establish and maintain a program of 
adequate veterinary care under the supervision and assistance of a 
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doctor of veterinary medicine in violation of 9 C.F.R. § 2.40 (1990); 


(c) Respondents failed to maintain primary enclosures and housing 
facilities for nonhuman primates and other animals in good repair, so 
as to protect the animals from injury and contain them, in violation 
of 9 C.F.R. §§ 3.75(a), 3.78(a) and 3.125(a) (1990); 


(d) Respondents failed to provide for the removal and disposal of 
animal wastes so as to minimize vermin infestation, odors, and 
disease hazards in violation of 9 C.F.R. § 3.75(d) (1990); 


(e) Respondents failed to maintain proper sanitation of food 
receptacles for animals in violation of 9 C.F.R. §§ 3.79(b) and 
3.129(b) (1990); 


(f) Respondents failed to maintain proper sanitation of watering 
receptacles for animals in violation of 9 C.F.R. § 3.130 (1990); 


(g) Respondents failed to utilize a sufficient number of employees to 
maintain the prescribed level of husbandry practices in violation of 9 
C.F.R. §§ 3.82 and 1.32 (1990). 


On March 7, 1991, Respondents violated the Act and the Regulations 
and standards as follows: 


(a) Respondents failed to provide veterinary care to animals in need 
of care in violation of 9 C.F.R. § 2.40 (1991); 


(b) Respondents failed to maintain primary enclosures and housing 
facilities for nonhuman primates and other animals in good repair, so 
as to protect the animals from injury and contain them in violation of 
9 C.F.R. §§ 3.75(a), 3.78(a) and 3.125(a) (1991); 


(c) Respondents failed to maintain proper sanitation of primary 
enclosures for animals in violation of 9 C.F.R. §§ 3.81(b) and 
3.131(b) (1991); 


(d) Respondents failed to utilize a sufficient number of employees to 
maintain the prescribed level of husbandry practices in violation of 9 
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C.F.R. §§ 3.82 and 1.32 (1991). 


4. Respondents’ violations were significant and wilful. A wilful violation 
is defined as one where the violator either intentionally does an act which is 
prohibited, irrespective of evil motive or reliance on erroneous advice, or acts 
with careless disregard of statutory requirements. In re Arab Stock Yard, Inc., 
37 Agric. Dec. 293, 306 (1978), aff'd sub nom. Arab Stock Yard v. United 
States, 582 F.2d 39 (Sth Cir. 1978). 

5. The allegations of paragraph III C. 5 of the Complaint are not supported 
by substantial evidence and are, accordingly, dismissed. 


Discussion 


Respondents are the owners and operators of a roadside zoo. As licensed 
exhibitors under the Animal Welfare Act, they have agreed in their written 
application to comply with the Act, and the Regulations and standards issued 
pursuant to the Act. Complainant’s evidence of the alleged violations was 
presented chiefly through the testimony of APHIS animal care inspectors and the 
written reports of their inspections at Respondents’ facility. 

I found Complainant’s witnesses who inspected Respondents’ facility — 
Dr. Dienhart, Ms. Zordan and Dr. Overton — to be sufficiently experienced 
experts to enable them to properly evaluate Respondents’ facility with respect 
to the alleged violations. I also found them to be reliable witnesses who testified 
credibly and I am unable to conclude that any of these witnesses evaluated 
Respondents’ facility unfairly as a result of any bias with respect to 
Respondents. While I am impressed with the enthusiasm that Respondent 
Darren Browning brought to the presentation of Respondents’ case, I find that 
some of the evidence which he offered was inconsistent or irrelevant. 
Ultimately, I conclude that Respondents did not rebut the prima facia evidence 
which Complainant presented with respect to 16 of the 17 alleged violations. 

Complainant has carried its burden of proof with regard to the violations of 
records requirements. The testimony of Drs. Dienhart and Overton and the 
inspection reports show that during two APHIS inspections, Respondents failed 
to provide inventory records and adequate records of acquisition and disposal for 
review by the USDA inspector. These required records enable APHIS to track 
the transfer of wild and exotic animals within the region. Inventory records, 
which show births and deaths, are also an important indicator of the level of 
animal husbandry, basic care and veterinary care provided by exhibitors. 
(Tr. 142-143) Respondents attempt to explain their failure to produce the 
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necessary records on April 26, 1990, by stating that their record keeper was 
temporarily absent. The inspection report for April 26, 1990, states that 
Respondents were directed to mail the proper forms to the APHIS Sector Office 
by May 20, 1990. Although Respondents allege in their Answer that they 
mailed the records as requested, Dr. Dienhart’s testimony and the subsequent 
inspection report for July 23, 1990, indicate that Respondents failed to submit 
the records as directed. Respondents have presented no evidence to the 
contrary. 

Respondents also contend in their Answer, that during the July 23, 1990, 
inspection Darren Browning handed the inventory, acquisition, and disposition 
records to Dr. Dienhart. (Answer at 2, III A. & B.) However, I find more 
credible Dr. Dierhart’s testimony and his July 23, 1990, inspection report, in 
which Dr. Overton concurred, which assert that no inventory records were 
available for review and that records of acquisition and disposal were 
inadequate. 

With regard to veterinary care, Respondents were twice cited for failure to 
provide an updated written program of veterinary care for APHIS’ evaluation. 
Dr. Dienhart testified that during the April 26, 1990, inspection he discussed 
this deficiency with Respondent Cecil Browning and requested that the program 
be mailed to the APHIS Sector Office by May 25, 1990. The subsequent 
inspection report for July 23, 1990, in which Dr. Overton concurred, states that 
Respondents failed to mail in the program as directed, and had no program 
available for review on July 23, 1990. Although Respondents contend in their 
Answer that Darren Browning provided the required veterinary records to 
Dr. Dienhart on July 23, 1990 (Answer at 2, { III A. & B.), Darren Browning 
admitted during that inspection that he had no copy of the program on site. (Tr. 
111) Respondent Darren Browning did not deny this admission during his 
testimony. In addition, Drs. Dienhart and Overton testified that during the July 
23, 1990, inspection, Respondents had failed to provide a quarantine area for 
contagious animals. Clearly, the preponderance of credible evidence supports 
Complainant’s allegations that Respondents violated the Act and the Regulations 
with regard to the required program of veterinary care on April 26 and July 23, 
1990. 

The Complaint also alleged that Respondents failed to provide veterinary care 
to animals in need of care. The March 7, 1991, inspection report and the 
related testimony of Dr. Dienhart and Ms. Zordan report that several animals, 
a baboon, cavies and a pot-bellied pig, were in need of medical attention. 
Respondents admit that the baboon was in need of care and allege that they had 
arranged to take him to the veterinarian at about the time the USDA inspectors 
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arrived. Respondents contend that although they postponed the appointment 
until after the inspection was completed, the baboon was treated later the same 
day. (Answer at 8, { IV B. 1; Tr. 425) The attending veterinarian, Bruce 
Ramsey, D.V.M., confirmed that the baboon was treated as alleged by 
Respondents and also testified that he had treated the cavies for ear lesions prior 
to the inspection, although he could not recall the specific date of treatment. (Tr. 
383-385) Dr. Ramsey also testified that he examined the cavies and pot-bellied 
pig two weeks after the inspection, at Respondents’ request, and did not observe 
the pig to have extensive hair loss or inflamed skin as reported by Dr. Dienhart. 
(Tr. 383) 

Although both Dr. Ramsey and Richard Austin, D. V.M., another veterinarian 
who had attended Respondents’ animals over the years, attested to the generally 
good care they had observed with regard to Respondents’ animals (Tr. 382, 
389), these witnesses did not prove Respondents’ contention (Answer at 7, { IV 
A.) that the cavies were undergoing treatment when they were observed by Drs. 
Dienhart and Overton. Nor did they rebut the evidence that the cavies and the 
pig were in need of veterinary care at the time of the inspection, or show that 
the animals received the needed attention. The preponderance of credible 
evidence supports this violation as alleged. 

Complainant also alleged that Respondents’ facility was deficient with regard 
to the structural adequacy of housing facilities to protect and contain the animals 
during each of the three inspections, on April 26, 1990, July 23, 1990, and 
March 7, 1991. Housing facilities and enclosures are required by the 
Regulations to be maintained in good repair to prevent injury to the animals and 
to contain them. (9 C.F.R. §§ 3.75(a), 3.78(a), 3.125(a); CX 2; Tr. 91, 97, 
114-115, 182, 351) APHIS has interpreted the structural strength standards to 
require a perimeter fence that is capable of containing wild and dangerous 
animals, such as many of those kept by Respondents, and able to prevent 
intrusion by unauthorized humans, predators, and small mammals which can 
carry diseases such as rabies. (Tr. 99, 114, 182) Respondents were cited at 
each of the three inspections for failure to provide an adequate, structurally 
sound, perimeter fence, at least 8 feet high. On each of the occasions 
Dr. Dienhart discussed the deficiency and the actions needed to correct the 
problem with Respondents. 

Although Respondents allege (Brief for Respondents at 1) that APHIS allowed 
them to meet the structural requirement with a 6-foot fence at the time of their 
initial licensing 15 years ago, they do not allege, nor is there any evidence to 
suggest, any impropriety by the Administrator in making a change to the height 
requirement. Respondents’ disagreement is with the conclusion reached by the 
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Administrator in interpreting the Act and the Regulations to require an 8-foot 
fence. It is well settled that an agency’s interpretation of the statute which it is 
charged with administering, and especially an agency’s interpretation of its own 
regulation, is entitled to great deference unless it is clearly erroneous or 
inconsistent with the language it interprets. Chemical Mfrs. Ass’n v. Natural 
Resources Defense Council, 470 U.S. 116, 125-126 (1985); Immigration and 
Naturalization Service v. Stanisic, 395 U.S. 62, 72 (1969). See also Chevron, 
U.S.A., Inc., v. Natural Resources Defense Council, 467 U.S. 837, 844 (1984); 
Bailey v. Federal Intermediate Credit Bank, 788 F.2d 498, 499-500 (8th Cir. 
1986), cert. denied, 479 U.S. 915 (1986). 

Moreover, the evidence demonstrates that Respondents had ample notice that 
APHIS required an 8-foot perimeter fence and sufficient time to comply with the 
requirement before the inspections under consideration in this proceeding. 
Respondents had been cited for this deficiency during two prior inspections,’ 
and issued a letter of warning in 1987. Nonetheless, they continued to argue 
that an 8-foot perimeter fence was unnecessary each time that Dr. Dienhart cited 
the deficiency. (Tr. 98, 114-115, 149) I can only conclude that Complainant 
correctly cited Respondents for a wilful violation with regard to this deficiency. 

Respondents also challenged the alleged structural deficiencies based on 
evidence of excessive rust. Darren Browning stated, in his testimony, that 
surface rust does not constitute a structural problem, (Tr. 405) and questioned 
Dr. Overton regarding a portion of the Federal Register, 56 Fed. Reg. 6462 
(1991),? which states that superficial rust does not pose sanitation problems. 
However, the deficiencies cited at Respondents’ facility do not involve 
superficial rust. The inspection reports cite excessive rust. Dr. Overton 
explained that the term superficial rust would apply only to circumstances such 
as where rust can be removed by rubbing with a finger. (Tr. 360) By contrast, 


?The August 1986 and August 1989 inspection reports for Respondents’ facility identified the 
failure to provide an adequate perimeter fence. However, the inspection report prepared in July 
1987 makes no mention of this deficiency, and indicates that all previous deficiencies noted in 
August of 1986 were corrected. The reasons for this apparent discrepancy were not conclusively 
explained during this proceeding. However, Dr. Dienhart hypothesized that possibly an extension 
of time for completion of the fence was in effect during the July 23, 1990, inspection, in which case 
the lack of fence would not have been reported as a deficiency at that time. (Tr. 229) 


*Final Rule implementing amendments to the Regulations which became effective March 18, 
1991. Respondents’ reference was to discussion of comments received regarding amendments to 9 
C.F.R. § 75(¢)(1)). 
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excessive rust is a structural deficiency which can result in multiple problems, 
including: (1) erosion of structural strength, (2) surface corrosion which 
obstructs sanitation by harboring organic matter, bacteria and viruses, and (3) 
the creation of holes in the metal surface, which are a source of injury, and 
secondary infection to the animals. (Tr. 100-101, 114, 210, 350, 352-353, 360) 

Drs. Dienhart and Overton, and Ms. Zordan, also explained the significance 
of additional structural deficiencies cited, such as splintered wooden areas that 
can injure animals, erode structural strength, and harbor organic matter and 
bacteria. (Tr. 96, 100, 314-316, 327, 356, 373) Wooden areas must also be 
maintained to be substantially impervious to water to maintain proper sanitation. 
(Tr. 97, 114, 356) Exposed nails and bolts such as those cited at Respondents’ 
facility are a source of injury and secondary infections to the animals. (Tr. 96, 
114, 352-353, 360) Primary enclosures must also be maintained in good 
structural repair so as to provide adequate shelter from sun, rain or snow. (Tr. 
98, 100) 

Respondents challenged some of the structural deficiencies cited at their 
facility by presenting evidence to suggest that areas of splintered wood and 
exposed bolts, which were listed as deficiencies by Dr. Dienhart, were not cited 
during a subsequent USDA inspection by another inspector, although the areas 
were unaltered. Respondents presented the most recent inspection report for 
their facility, dated April 27, 1992, which contained no citations for deficiencies 
of these types, (RX 155) and photographs of the areas, which they purported to 
have been taken one day after that inspection. (RX 156-169) Although Dr. 
Overton accompanied the new inspector during the April 27, 1992, inspection, 
Darren Browning did not ask Dr. Overton to authenticate the photographs as 
accurate portrayals of conditions at Respondents’ facility at that time, or to 
explain the report of that inspection. Moreover, the April 1992 inspection, and 
the appropriateness of that inspector’s judgment, is beyond the scope of this 
proceeding. With regard to the allegations of this Complaint, the unexplained 
inspection report warrants negligible evidentiary weight balanced against 
Complainant’s substantial evidence of structural violations. 

Respondents challenged another type of structural deficiency by introducing, 
as an exhibit, a piece of wood with a bolt protruding by one quarter of an inch, 
which they alleged to be similar to one or more of the protruding bolts that Dr. 
Dienhart cited as deficiencies at their facility. (RX 196; Tr. 410) However, 
examination of this exhibit does not persuade me of Respondents’ contention that 
such a bolt is harmless. 

Respondents challenged the significance of splintered wooden areas by 
suggesting that animals scratch up the trees and logs which they have access to 
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in nature. However, as Dr. Overton explained, the use, such as lying on the 
surface, which an animal makes of wooden areas affects the need for sanitation 
and the vulnerability to injury. (Tr. 357) 

In rebuttal of the structural violation alleged on April 26th, Respondents 
presented as an exhibit, a piece of rusty cage wire, containing no hole, which 
they alleged to be the same piece of wire from the jaguar cage that Dr. Dienhart 
had described as containing a hole. (RX 194; Tr. 410) However, Dr. Dienhart 
testified that the exhibit was not the same piece of wire which he had cited as 
a deficiency in the jaguar’s cage. Moreover, Respondent Cecil Browning, 
though present at hearing, did not testify, as he easily could have, to deny the 
admissions he made during the inspection. After considering all the evidence, 
including Respondents’ additional admissions during testimony and in their 
Answer, I find that the preponderance of evidence supports the conclusion that 
the structural strength violation occurred on April 26, 1990, as alleged in the 
Complaint. 

In support of the structural violations alleged on July 23, 1990, Dr. Dienhart 
presented photographs in addition to his testimony, which were taken the day of 
the inspection, showing splintered wood surfaces and excessive rust on cage 
wire and other components of primary enclosures. (CX 8-16, 19, 21; Tr. 116- 
121, 361) 

Respondents challenged some of Complainant’s evidence of this violation with 
testimony by Darren and Delores Browning and various physical exhibits which 
they alleged to be evidence of conditions at their facility, on July 23, 1990. 
First, Darren Browning testified that he told Dr. Dienhart during the inspection 
that the splintered resting board shown in Complainant’s photographs (CX 8 and 
9) was in an inaccessible portion of the leopard enclosure, where no animal had 
been housed for several days. (Tr. 403, 433) However, I find credible Dr. 
Dienhart’s testimony that he would not have written up a deficiency if there had 
been no animal in the cage. (Tr. 453-454) 

To oppose Complainant’s evidence of excessive rust in the chimpanzee cage, 
Respondents introduced a rusty metallic angle which they contend is the same 
type of angle used in the chimpanzee area at the time the deficiency was cited. 
Respondents allege that the exhibit had been exposed to the same elements of 
weather as the angles in the chimpanzee cage and therefore served as an 
indication of their structural strength. (RX 200; Tr. 446-447) While an 
examination of the angle demonstrates no significant erosion of structural 
strength, the exhibit does not persuasively show that the rust had not corroded 
the angle so as to obstruct sanitation. Furthermore, the alleged deficiency which 
Respondents seek to counter with this exhibit is based upon evidence of 
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excessive rust over extensive surfaces of the enclosure, (CX 14-16, and 21) and 
the connection of the angle to the time and the area at issue is tenuous at best. 
I find that this exhibit warrants virtually no evidentiary weight. 

Similarly, Respondents’ purported exhibit (RX 188) of cage wire from the 
tamarin enclosure, while consistent with Respondents’ contention that this wire 
was structurally sound enough to contain a one-pound primate, does not 
persuade me that the rust had not corroded the wire sufficiently to obstruct 
proper sanitation. After considering all of the evidence, including Respondents’ 
admissions in their Answer and during testimony, and the fact that Dr. Overton 
concurred in all of Dr. Dienhart’s findings of deficiencies during the July 23, 
1990, inspection, I conclude that the structural violation alleged in paragraph 
III C. 1 of the Complaint is clearly proven by a preponderance of the evidence. 

Complainant has also carried its burden of proving the structural violations 
alleged at Respondents’ facility on March 7, 1991. Respondents’ Answer 
admitted the truth of some of the evidence in Dr. Dienhart’s inspection report 
and related testimony. Ms. Zordan, the USDA animal care inspector who 
accompanied Dr. Dienhart during this inspection, also concurred in all of the 
deficiencies cited. 

During the April 26, 1990, and July 23, 1990, inspections, Respondents were 
cited for failure to maintain water receptacles in a clean and sanitary manner. 
Respondents challenged, but failed to rebut Complainant’s evidence of these 
violations, which attests to water receptacles containing dirt, or excessive algae 
or rust, and animals with no source of drinking water other than bathing pools. 

Respondents claimed in their Answer (Answer at 5, § Ill, C. 4) and 
testimony, that alternative sources of water were available to the bobcats and 
deer, but were not noticed by Dr. Dienhart. (Tr. 402) However, Dr. Dienhart 
testified that according to his procedure he would have asked if a separate water 
container were present, in order to inspect it. (Tr. 189) He specifically recalled 
such a conversation with Respondent Cecil Browning on April 26, 1990, in 
which he was told that the deer had no source of water other than the pond. (Tr. 
183) Cecil Browning did not testify to deny this admission. 

Respondents also asserted that both of the water receptacles containing 
excessive algae, which were photographed in July 1990, were in temporarily 
unused areas that were not accessible to any animals. (Answer at 5, { III C. 4; 
Tr. 401, 403) However, as previously noted, Dr. Dienhart specifically testified 
that he would not have photographed a deficiency if no animals were present in 
the areas. 

While admitting in their Answer (Answer at 5, { III C. 4) that the bear’s pan 
contained some rust in July 1990, Respondents presented, as an exhibit, a pan 















148 ANIMAL WELFARE ACT 


which they purported to be one of the two water receptacles photographed in the 
bear enclosure. Respondents asserted that this exhibit had not been altered since 
the photograph. (RX 191; Tr. 404) Examination of the exhibit shows rust which 
could be classified as superficial. However, the photograph of the bear area 
depicts two receptacles, one of which contains excessive rust. (CX 18) The 
latter receptacle bears little resemblance to Respondents’ exhibit. 

After reviewing all of the evidence regarding the allegations, including 
Respondents’ many admissions and Dr. Overton’s concurrence in the citations, 
I conclude that Complainant has proved both the violations of water receptacle 
sanitation by a preponderance of the evidence. 

Complainant has also carried its burden of proof with regard to the two 
alleged violations involving failure to maintain the sanitation of primary 
enclosures. Dr. Dienhart’s testimony and his inspection report for April 26, 
1990, assert that nest boxes in two enclosures had not been maintained in a 
sanitary condition as required under the Regulations. Although Respondent 
Cecil Browning admitted at the time of the inspection (Tr. 153), and 
Respondents agreed in their Answer, that the nest boxes were in need of 
cleaning, Respondents allege that the soiling was fresh and suggest that it would 
have been taken care of later the same day. (Answer at 2, { C. 3.) However, 
Dr. Dienhart specifically testified that the deficiency he cited was based upon 
the presence of animal waste which was not fresh and which indicated that the 
boxes had not been cleaned in several days. (Tr. 152-153, 196-198) He 
explained that the condition of the boxes was indicative of an unhealthy bacteria 
count and would also attract insect pests. (Tr. 152) 

The violation of primary enclosure sanitation which the Complaint alleged on 
March 7, 1991, is proved by the evidence of areas of wood which were no 
longer substantially impervious to water and the previously described evidence 
of excessive rust and splintered wooden surfaces — conditions which obstruct 
proper sanitation in addition to any other risks that they pose. Both Dr. 
Dienhart and Ms. Zordan concurred in the citation of these deficiencies.‘ 

Respondents are also charged with violating the regulations by failing to 
employ a sufficient number of staff to maintain the prescribed level of husbandry 
practices, at the time of the July 1990 and March 1991 inspections. These 
allegations are proven by the evidence of chronic deficiencies (Tr. 104, 349), 


“Complainant’s choice to cite the deficiencies of excessive rust and splintered wood in March 
1991, under two violations -- structural strength and sanitation -- is valid and there is more than 
adequate evidence to support each of two separate violations. 
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some of which involved easily correctable problems, (Tr. 104) and the 
admissions made by Darren Browning that more staff was needed. 

Complainant also alleged that Respondents failed to provide for the removal 
and disposal of animal wastes so as to minimize vermin infestation, odors, and 
disease hazards in July 1990. Respondents admit that excessive spoiled food and 
feces were accumulated in an area adjacent to animal enclosures at their facility, 
but contend it was fresh material which had been raked up for removal later in 
the same day. (Answer at 3, { III, C. 2; Tr. 400-401) However, Dr. Dienhart 
testified that while he would not have cited a deficiency for freshly spilled 
wastes, the accumulation of old matter which he observed was a source of 
infection, which could be spread to nearby animals through flies attracted by the 
waste. (Tr. 132) Dr. Overton concurred in the citation of this violation, which 
is supported by a preponderance of the evidence. 

Complainant has also carried its burden of proof regarding the allegation of 
unsanitary food receptacies in July 1990. Although Darren Browning had 
admitted during the inspection that the gibbon feeder, which was cited for 
excessive rust, needed to be replaced, Respondents opposed Complainant’s 
evidence with the testimony of Delores and Darren Browning that only rustproof 
feeders were used at the time of the inspection. (Tr. 462) A plastic coated 
feeder was introduced as an exhibit, which Respondents purported to have been 
in the gibbon cage during the inspection. (RX 190; Tr. 411) On rebuttal, Dr. 
Dienhart testified that Respondents’ exhibit was not similar to the feeder which 
he had cited and added that he would not have written a deficiency for a 
rustproof feeder such as the exhibit. (Tr. 460-461) Moreover, Dr. Overton 
concurred in this deficiency at the time of the inspection. 

Respondents also challenge the importance of the presence of feces in the 
cavies’ food container. Respondents contend that the receptacle contained no 
food at the time and that it was their practice to replace, rather than refill, the 
container at each meal. (Answer at 4, { III C. 3) However, conflicting reports 
of this incident by Darren Browning, the only one of the Respondents alleged 
to be present, bring into question his memory of the events. In their Answer, 
and through Darren Browning’s testimony, Respondents allege that Dr. Dienhart 
was told on July 23, 1990, that the cavies were fed in the evening, with a fresh 
receptacle used each time. (Answer at 4, { III C. 3; Tr. 402) Respondents 
further allege that, upon receiving this information, Dr. Dienhart directed them 
to disregard the citation. (Answer at 4, { III C. 3) However, Darren Browning 
also testified that during the inspection, he asked Dr. Dienhart if he wanted to 
know when the cavies were fed, but that Dienhart replied no. (Tr. 431-432) 
The preponderance of credible evidence, including the fact that Dr. Overton 
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concurred in this deficiency, supports the violation as alleged. 

With regard to the alleged failure to provide an effective program for the 
control of insects, Complainant’s evidence, which is somewhat conflicting, does 
not sufficiently support the violation. The only insects reported at Respondents’ 
facility were those observed in the area of accumulated waste, where their 
presence provided the chief basis for the citation of a waste control problem. 
(Tr. 239) Dr. Dienhart advised Respondents that correcting the waste disposal 
deficiency would also eliminate the insects. (Tr. 140) The remaining evidence 
of a pest control deficiency consists of a wasp’s nest observed in the colobus 
area. However, Dr. Dienhart testified on cross-examination that he did not 
recall seeing any wasps and stated that possibly the presence of the wasp’s nest 
should have been cited as a sanitation deficiency rather than under insect 
control. (Tr. 239) Standing alone, the evidence which clearly supports the waste 
disposal violation does not provide a substantial basis for the broader allegation 
that Respondents failed to establish and maintain an effective program of pest 
control. The latter allegation is accordingly dismissed. 

In their defense Respondents suggest that Dr. Dienhart did not follow proper 
inspection procedures. They object to the fact that a copy of the inspection 
report was not always delivered to them at the close of the inspection. (Answer 
at 11) However, Drs. Dienhart and Overton, and Ms. Zordan testified that 
during the relevant period, an APHIS inspector was not required to deliver the 
licensee’s copy of the inspection report immediately after the inspection was 
completed. (Tr. 165-166, 303-304, 371-372) If it were late in the day or other 
pressing matters, including hostilities between inspector and licensee, made it 
difficult to fill out the report at the time of the inspection, it could be filled out 
later and hand delivered to the facility or sent by certified mail. (Tr. 58, 166, 
326, 372) Respondents also allege that no deficiencies were explained to them. 
(Tr. 423, 426)  Imspectors are ‘required to discuss deficiencies and 
recommendations with a responsible representative of the facility, during the 
inspection or at an exit interview. (Tr. 165-166, 304) Dr. Dienhart testified that 
he preferred to discuss the deficiencies he cited at both times, during the 
inspection and again at the exit interview. (Tr. 165) The evidence shows that 
at each of the inspections of their facility, all of the information in the inspection 
reports was discussed with at least one of the Respondents. (Tr. 144, 170, 322, 
341, 372) 

Respondents have also asserted in their defense that they corrected numerous 
deficiencies during or following the inspection in which each was cited. (Tr. 
423, 426) Such corrections have no effect on the existence of the violations. 
In re Pet Paradise, Inc., AWA Docket No. 90-2, slip op. at 27 (Sept. 16, 1992) 
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Moreover, correction of some particular instances of deficient care does not 
satisfy the requirement to provide adequate care and facilities on an ongoing 
basis. As Complainant’s witnesses explained, exhibitors such as Respondents 
can be in continued violation of a requirement through successive deficiencies, 
each of which is corrected as it is cited. (Tr. 187, 299, 338) 

Finally, Respondents allege that they did not receive fair inspections because 
of hostilities between them and Dr. Dienhart. This contention is without merit. 
All three USDA inspectors, Dr. Dienhart, Dr. Overton and Ms. Zordan, 
testified specifically that the inspections were fairly conducted despite the 
animosity between Respondents and Dr. Dienhart. Further evidence of the 
fairness and validity of Dr. Dienhart’s citation of deficiencies is the fact that Dr. 
Overton and Ms. Zordan independently concurred in the citation of all 
deficiencies during the inspections in which they participated. 


Sanction 


The Administrator seeks an order requiring that Respondents cease and desist 
from violating the Act and the Regulations, assessing civil penalties and 
suspending Respondents’ license under the Act. According to Departmental 
policy, the sanction in each case will be determined by examining the nature of 
the violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, giving appropriate weight to the 
recommendations of the administrative officials with responsibility for achieving 
the congressional purpose. S.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 
497 (1991), appeal docketed, No. 91-70169 (9th Cir. Mar. 8, 1991). 

The Act directs that the Secretary shall give due consideration to the 
appropriateness of the civil penalty with respect to the size of the business, the 
gravity of the violations, the good faith of the Respondents, and the history of 
previous violations. 7 U.S.C. § 2149(b). The evidence showed that 
Respondents’ facility is moderately large, covering approximately ten acres and 
containing 75 to 80 animals, some of which are valuable. (Tr. 91) Although 
Respondents have no history of prior adjudicated violations, any mitigating 
effect of this fact is counter-indicated by their continued failure to comply with 
the perimeter fence requirement after the Department issued a warning letter. 
See In re Pet Paradise, Inc., AWA Docket No. 90-2, slip op. at 16-21 
(Sept. 16, 1992). Respondents have demonstrated good faith in correcting 
many, if not all, of the deficiencies cited by USDA. With regard to the gravity 
of the violations, it is significant that although Respondents’ violations are 
serious and wilful, there is no evidence that any of their animals were harmed 
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or injured as a result of the deficiencies at their facility. (Tr. 163, 189) The 
attending veterinarians attested to the good overall care that Respondents 
provided to their animals. 

While I agree with Complainant that a civil penalty is warranted by the need 
to deter future violations of the Act, by Respondents and others, I find after 
consideration of all the requisite criteria, that a civil penalty in the amount of 
$2,000 will be sufficient, in conjunction with other sanctions, to achieve the 
remedial purposes of the Act. Although departmental policy places great weight 
on the recommendations of the administrative officials, S.S. Farms Linn County, 
Inc., 50 Agric. Dec. at 497, the Judicial Officer has determined that the 
recommended penalty is not always necessary to achieve the Congressional 
purpose, in cases involving violations comparable to those committed by 
Respondents, which would chiefly be classified as housekeeping deficiencies. 
In re Zoological Consortium of Maryland, Inc., 47 Agric. Dec. 1276, 1287 
(1988); In re Ervin Stebane, 47 Agric. Dec. 1264, 1274 (1988) The cease and 
desist provisions requested by Complainant and the suspension of Respondents’ 
license for 30 days, and thereafter until compliance is demonstrated, will enable 
APHIS to prevent Respondents from resuming operations until they are in full 
compliance with all requirements. In re Zoological Consortium of Maryland, 
Inc., 47 Agric. Dec. at 1287; In re Ervin Stebane, 47 Agric. Dec. at 1274. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend on appeal that they were not represented by counsel at 
the hearing and throughout the pre-trial matters, but that was a matter of their 
own choice. Respondents were originally represented by counsel during 
settlement negotiations, but when a settlement was not reached, Respondents’ 
counsel withdrew from the case. Complainant’s attorney then filed a motion to 
extend Respondents’ time to answer, which motion was granted. The summary 
of the pre-hearing conference filed by the ALJ states (Summary at 1): 


1. I reminded Mr. Browning that as the judge I can not favor either 
party and I can not be his lawyer. I told him that, although he is not 
required to have a lawyer, I strongly recommend that he consider retaining 
one in this case. 


In addition, the following colloquy occurred at the outset of the hearing 
(Tr. 8): 
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THE COURT: And we’ve had telephone conferences, and during at 
least one of these telephone conferences, I have advised you that you have 
the right not to appear by attorney, but I cannot assist you in connection 
with the trial of your case, since I must, as the Judge, be fair to both sides. 
Sometimes these cases can get complicated, and sometimes a lawyer can 
be helpful, and I’ve told you that, haven’t I, but you decided to represent 
yourself? 


MR. BROWNING: Yes, sir. 


It is too late for Respondents to complain now that they were not represented 
by counsel. 

Respondents further contend that the sanction is too severe, but I am in full 
agreement with the sanction issued in this case for the reasons stated by the 
ALJ. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the Regulations and standards thereunder, and in particular 
shall cease and desist from: 

(a) failing to maintain complete records showing the acquisition, 
disposition and identification of their animals; 

(b) failing to establish and maintain a program of adequate veterinary care 
under the supervision and assistance of a doctor of veterinary medicine; 

(c) failing to maintain primary enclosures and housing facilities for 
nonhuman primates and other animals in good repair, so as to protect the 
animals from injury and contain them; 

(d) failing to maintain proper sanitation of watering receptacles for 
animals; 

(e) failing to maintain proper sanitation of primary enclosures for 
nonhuman primates; 

(f) failing to provide for the removal and disposal of animal wastes so as 
to minimize vermin infestation, odors, and disease hazards; 

(g) failing to maintain proper sanitation of food receptacles for 
animals; 

(h) failing to utilize a sufficient number of employees to maintain the 
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prescribed level of husbandry practices; and 
(i) failing to provide veterinary care to animals in need of care. 

2. Respondents are jointly and severally assessed a civil penalty of $2,000 
which shall be paid by a certified check or money order, made payable to the 
Treasurer of the United States, and shall be sent, within 60 days after service 
of this Order upon Respondents, to Frank Martin, Jr., Office of the General 
Counsel, United States Department of Agriculture, Room 2014, South Building, 
Washington, D.C. 20250-1400. 

3. Respondents’ license is suspended for 30 days and thereafter until they 
demonstrate to APHIS that they are in compliance with the Act and the 
Regulations and standards issued thereunder. When Respondents, Cecil 
Browning, Delores Browning, and Darren Browning, demonstrate to APHIS that 
they are in compliance with the Act and the Regulations and standards issued 
thereunder, a supplemental order shall be issued in this proceeding, upon a 
motion of APHIS, terminating this prohibition after expiration of the 30-day 
period. 

The suspension provisions shall become effective on the 60th day after service 
of this Order upon Respondents. The cease and desist provisions shall become 
effective on the day after service of this Order upon Respondents. 


In re:) CECIL BROWNING, DELORES BROWNING AND DARREN 
BROWNING, d/b/a ALLIGATORLAND SAFARI ZOO, INC. 

AWA Docket No. 91-61. 

Stay Order filed March 24, 1993. 


Frank Martin, Jr., for Complainant. 
Ronald M. Hand, Kissimmee, FL, for Petitioners. 
Order issued by Donald A. Campbell, Judicial Officer. 


The civil penalty and suspension provisions of the Order previously issued 
in this case are hereby stayed pending the outcome of proceedings for judicial 
review. 

The cease and desist provisions shall remain in effect. 
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In re: CRAIG LESSER AND MARILYN LESSER. 
AWA Docket No. 91-3. 
Decision and Order filed April 28, 1993. 


Civil penalty — Suspension of license — Cease and desist erder —- Willful — Faskere to provide 
appropriate animal care and facilities — Failure to allow inspection — Fourth Amendment — 
Warrantless inspection — Preponderance of evidence. 


The Judicial Officer affirmed the Decision by Judge Hunt (ALJ) under the Animal Welfare Act 
suspending Respondents’ license for 30 days, and thereafter until they are in full compliance 
with the Act, regulations and standards, and ordering Respondents to cease and desist from 
interfering with or refusing APHIS inspections of their facilities, and failing to maintain their 
facilities in accordance with the standards involving housing, sanitation, cleaning, ventilation, 
storage of food and bedding, and lighting. However, the Judicial Officer increased the civil 
penalties of $9,250 assessed by the ALJ by $500, because of sanitation and waste violations, for 
which the ALJ assessed no civil penalties. Much more than a preponderance of the evidence 
supports Complainant’s case, which is all that is required. Respondents wilfully failed to 
permit inspections. A violation is willful if a person carelessly disregards the regulatory 
requirements. Even under the stricter standard followed in some circuits, Respondents’ conduct 
in refusing to permit inspections would still be willful. Since Respondents did not raise any 
issue before the ALJ as to whether warrantless inspections are unreasonable under the Fourth 
Amendment, they cannot raise the issue on appeal. Although an agency cannot declare a 
statute unconstitutional, constitutional issues can and should be raised before the ALJ. The 
Fourth Amendment is not violated by warrantless inspections under this regulatory statute. 
Additional civil penalties of $500 for the sanitation and waste violations are appropriate 
irrespective of the fact that the violations did not cause Respondents’ rabbits to become sick 
or diseased. 


Colleen A. Carroll, for Complainant. 

Curry First, Milwaukee, Wisconsin, for Respondents. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations and standards issued 
thereunder (9 C.F.R. § 1.1 et seq.). On March 23, 1992, Administrative Law 
Judge James W. Hunt (ALJ) issued an Initial Decision and Order assessing 
civil penalties of $9,250, and suspending Respondents’ license for 30 days, and 
thereafter until they are in full compliance with the Act, regulations and 
standards. Respondents were ordered to cease and desist from interfering 
with or refusing APHIS inspections of their facilities, and failing to maintain 
their facilities in accordance with the standards involving housing, sanitation, 
cleaning, ventilation, storage of food and bedding, and lighting. 

On April 21, 1992, Respondents appealed to the Judicial Officer, to whom 
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final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35)... On June 24, 
1992, Complainant responded to Respondents’ Appeal, and, in effect, filed a 
Cross-Appeal seeking an additional $500 in civil penalties. The case was 
referred to the Judicial Officer for decision on June 29, 1992. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order, with deletions shown by 
dots, and with a few trivial editorial changes not specified. The civil penalties 
are increased by $500. Additional conclusions by the Judicial Officer follow 
the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended, 7 U.S.C. § 2131 et seq., and the Regulations issued thereunder, 9 
C.F.R. § 1.1 et seq., instituted by a complaint filed on October 19, 1990, and 
an amended complaint, filed on March 6, 1991, by the Administrator, Animal 
and Plant Health Inspection Service (APHIS), United States Department of 
Agriculture. The complaint alleges that respondents wilfully violated the Act 
and Regulations. Respondents filed an answer to the complaints and a 
hearing was held on November 13 and 14, 1991, in Milwaukee, Wisconsin. 
Complainant was represented by Colleen A. Carroll, Esq. Respondents were 
represented by Curry First, Esq. 


Facts 


Respondents, Craig and Marilyn Lesser, are, respectively, president and 
vice-president of LSR Industries, a Wisconsin corporation owned by 
respondents. LSR Industries is in the business of breeding and selling rabbits 
to research institutions. Respondents are licensed as dealers under the 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Animal Welfare Act. 

Craig Lesser started the business in 1974 as a teenager. The business now 
sells from 15,000 to 20,000 rabbits a year to customers across the United 
States. Its rabbits have a good reputation as being "clean." 

The existing buildings where the rabbits are kept were built in 1976 and 
remodeled in 1982. The Lessers had tried to build a new stainless steel air- 
conditioned facility but were unable to raise the required capital. They have 
now invested in a pathogen-free rabbit developed in Canada and are trying to 
save money or find an investor to build a newer, better quality facility to raise 
pathogen-free rabbits. (Tr. 239-246, 256, 289.) 

Craig Lesser makes the overall business decisions, while Marilyn Lesser, his 
wife, handles the rabbit breeding and directs the personnel. 

Until 1989, the Lessers had no apparent problems with inspectors from 
APHIS’ Veterinary Services. In a May 1989 letter from APHIS’ Sector 
Supervisor, the Lessers were informed that a new veterinarian, Dr. Elizabeth 
Goldentyer, had been appointed to inspect facilities in their area, and 
commended them on "the excellent working relationship Veterinary Services 
has enjoyed while working with you." (RX-5.) The inspector prior to 
Goldentyer was Donald Leonard, an Animal Health Technician, who had been 
conducting inspections of the Lesser rabbitry since 1976. Although Leonard 
testified that the Lessers had never refused to allow him to conduct an 
inspection, a July 1982 letter to Leonard from APHIS’ area veterinarian in 
charge, A.R. McLaughlin, indicated that on one occasion Leonard had been 
refused inspection by Craig Lesser because he had worn soiled coveralls. 
McLaughlin admonished Leonard that "a separate pair of clean overalls must 
be worn for each Animal Welfare inspection. We cannot afford to be the 
source of introduction of disease into a breeding colony, particularly one such 
as Lesser’s, which furnishes disease-free animals for research." (RX-6.) 

Leonard also testified that the Lessers had a “good facility" and that they 
had usually corrected any deficiencies he found. (Tr. 183-184.) However, a 
deficiency found in September 1986 was not corrected. Leonard’s inspection 
report at the time states: “Interior Surfaces - walls and cracks in floor are not 
substantially impervious to moisture and may not be readily sanitized, because 
of large cracks in concrete floor and bare wood walls. This is in the north 
holding facility. Corrective measure - fix and repair and seal wood." The 
Lessers tried to acquire a newer and larger facility in 1988, but their plans 
were frustrated by animal rights activists. (Tr. 246.) The deficiency in any 
event had still not been corrected at the time of Leonard’s last inspection of 
the facility on February 17, 1989. (RX-4.) 
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Approximately three months later, on May 4, 1989, Goldentyer, the new 
inspector, accompanied by another APHIS veterinarian, Richard Bertz, visited 
the Lesser rabbitry. Marilyn Lesser was present at the facility and, after 
asking Goldentyer and Bertz to wear surgical masks, allowed them to make 
their inspection. Goldentyer said that, before beginning the inspection, she 
disinfected her boots and put on clean coveralls. 

Goldentyer testified that she removed eight to ten rabbits from their cages 
to weigh them in order to determine if the cages met minimum space 
requirements. After measuring the cages she determined that the cages were 
too small for the rabbits. Goldentyer further noted that there was a build-up 
of animal waste in the troughs under the cages, that the cleaning scoop was 
not working properly, that a bag of rabbit chow was left open, that the lighting 
was insufficient, and that there was a build-up of hair and feces in the air 
vents in the cages. As for the condition of the rabbits she saw, she said that 
none were sick or diseased. (Tr. 85-86.) 

Goldentyer also noted that the facility’s interior beams were unsealed wood 
and that the concrete floor was cracked, which were deficiencies that Leonard 
had cited. She said that such porous surfaces are difficult to clean and 
sanitize and that bacteria tend to breed in these conditions. Goldentyer 
recorded her findings on her inspection report. (CX-1.) She gave a copy to 
Marilyn Lesser and discussed it with her. 

Goldentyer returned to the Lesser rabbitry for reinspection five times later, 
between September 1989 and May 1990. There was no inspection on any of 
these occasions. On the first attempted reinspection, on September 22, 1989, 
Marilyn Lesser refused inspection after phoning Craig Lesser, who was out of 
town. Goldentyer returned on December 14, 1989, and was told by an 
employee that both Lessers were out of town. The employee said she was not 
authorized to allow an inspection. The next two attempted inspections were 
on February 20 and May 4, 1990. Marilyn Lesser was present on both 
occasions, but refused to allow an inspection because her husband, who was 
out of town on business, told her that he was to be present during inspections. 
(Tr. 36-51, 347.) 

In January 1990, Craig Lesser had written to Franklin Kriewald, an APHIS 
supervisor, stating that the rabbitry could be inspected any time that he was 
present, and that he was looking for a manager to be present for inspections 
when he was not present. Lesser also asked that inspectors not inspect his 
facility within 72 hours of their visit to another animal facility because of his 
concern about disease transmissions. (CX-8.) Kriewald promptly replied with 
a letter to Lesser that inspectors have the authority to conduct unannounced, 
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warrantless searches and that the refusal to allow an inspection is a violation 
of the Animal Welfare Act and grounds for prosecution. Kriewald also 
advised Lesser that inspectors would "take every precaution to protect you and 
your animals from disease transmission." (CX-9.) 

On August 24, 1990, Goldentyer and Ellen Magid, another veterinarian, 
arrived at the facility around 2:00 p.m. to conduct an inspection. Craig Lesser 
was present and met with them in his office. Goldentyer said that Lesser 
began the meeting by asking her where she and Magid had been that day and 
the type of facilities they had inspected. She said he seemed concerned about 
disease transmission. Goldentyer responded that they had not inspected any 
rabbits in the previous few days and that they were willing to take any 
reasonable precaution to prevent the transmission of disease. Lesser then 
began talking about the inspection process and about unannounced 
inspections. He said he would allow an inspection, but he would not allow 
them to touch the rabbits, would not allow them to go into certain rooms, and 
would not allow them to write down "picky" problems. Lesser accused 
Goldentyer of being in league with PETA, an animal rights activist group, that 
he said was trying to shut him down. (Tr. 55-60, 100.) 

Goldentyer responded that she was not in league with any animal activist 
group and that she could not conduct an inspection with the limitations he 
wanted to impose and could not allow him to determine what to record in her 
inspection report. The exchange between Goldentyer and Lesser was 
apparently somewhat heated and Goldentyer and Magid left without 
conducting an inspection. (Tr. 60-61, 282-285.) 

Craig Lesser testified that, in regard to sanitation, the facility is vacuumed 
daily and washed and scrubbed with soap and disinfectant every 30 days. As 
for the lighting, he testified that the facility has 100-watt light bulbs every five 
feet which give off 1,175 illumines at three foot level. He admitted that there 
had been an overcrowding problem and that other deficiencies cited by 
Goldentyer were due to an experiment in hiring handicapped people who were 
not able to follow directions without a "considerable amount of supervision." 
The problems noted by Goldentyer had been or were to be corrected. (Tr. 
265, 276-280; answer to complaint.) 

Lesser also testified that he had told his wife not to allow any unannounced 
inspections when he was not at the facility because of his concern about 
disease transmission. He stated that there was a serious outbreak of infection 
in 1977. As for his conduct at the meeting with Goldentyer and Magid in 
August 1990, Lesser said he did not receive assurances from them about 
wearing protective clothing. He also said he was concerned about animal 
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rights activists obtaining their inspection reports under the Freedom of 
Information Act. (Tr. 280, 284-285, 310.) 

Both Craig and Marilyn Lesser said they would not refuse to allow 
inspections in the future. (Tr. 324, 354.) 


Discussion 


Section 2.100(a) of the Regulations, 9 C.F.R. § 2.100(a), states that "each 
dealer . . . shall comply in all respects with the regulations set forth in part 2 
and the standards set forth in part 3 of this subchapter for the humane 
handling, care, treatment, housing and transportation of animals." The Act, 
7 U.S.C. § 2149(b), provides for a penalty of up to $2,500 for each violation 
of the Act, regulations or standards. 

The complaint alleges, and I find, that respondents violated section 3.50(c) 
of the standards, which provides that animal food shall be protected against 
infestation and contamination by vermin, by allowing a bag of rabbit chow to 
remain open; violated section 3.56(a) of the standards, which provides that 
enclosures shall be kept reasonably free of excreta and hair, by allowing a 
build-up of feces and hair in the cages’ vent openings; and violated section 
3.50(d) of the standards, which provides that animal waste shall be removed 
and disposed of, by failing to clean the troughs under the cages and by having 
scoops that did not work properly. ' 

The principal purpose of the Animal Welfare Act is to provide for the 
humane care of animals. It is not shown that the foregoing violations actually 
adversely affected the rabbits. Indeed, Goldentyer testified that the rabbits 
were neither sick nor diseased. Moreover, the deficiency apparently stemmed, 
at least in part, from the commendable attempt by the Lessers to employ 
handicapped persons. .. . 

The complaint alleges that respondents violated section 3.51(c) because of 
insufficient lighting. This section requires that lighting be sufficient to permit 
routine inspection and cleaning. It is otherwise not precise as to the amount 
of illumination required. Goldentyer testified that the lighting was such that 
she "couldn’t tell if there was an animal in that cage or not." (Tr. 28.) Craig 
Lesser testified that the facility has 100-watt light bulbs every five feet which 
would seem to provide adequate lighting. However, there were apparently 
areas of the facility that were not illuminated sufficiently for Goldentyer to 
make an inspection. I find that there was insufficient lighting for at least 
some parts of the facility and to the extent there is some insufficient lighting, 
I find that the Lessers violated section 3.51(c). As they have not alleged that 
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they have corrected this deficiency, I find that a penalty of $250 is appropriate. 

The complaint alleges, and I find, that the cages were not of the required 
size in violation of the minimum space requirements contained in section 
3.53(b) of the standards. Goldentyer’s report fully documents her findings and 
the Lessers also admit that an overcrowding condition had existed. Although 
they say that the problem has been alleviated, the rabbits nevertheless had to 
endure overcrowding for a period of time. A penalty of $500 is imposed for 
this violation. 

The complaint alleges that the wall beams were made of unsealed wood 
and that the concrete floor was cracked in violation of section 3.51(d) of the 
standards which provide that interior surfaces must be "constructed and 
maintained so that they are substantially impervious to moisture and may be 
readily sanitized." Goldentyer’s testimony was not contradicted by the Lessers 
that such porous surfaces can constitute a breeding ground for germs. 
However, they said that they regularly wash and sanitize these surfaces. In 
their answer to the complaint, the Lessers also state that they have been trying 
to correct the deficiency and that they have contacted a bank and an investor 
for purposes of raising funds to correct the problem. 

The degree of the seriousness of the violation is not indicated, although in 
his April 1987 report Leonard suggests that it is "minor." (RX-4.) 
Nevertheless, unlike the other deficiencies noted above, this was a recurrent 
violation. It is also rather inconsistent for Craig Lesser, on the one hand, to 
proclaim the theoretical dangers of disease transmission by inspectors, while, 
on the other hand, allowing a condition to exist that appears to constitute a 
more immediate threat to the health of his rabbits. Still, the Lessers 
acknowledge the problem and are trying to correct it. 

In these circumstances, a $1,000 penalty is imposed for this violation. 

Finally, the complaint alleges that the Lessers unlawfully refused to allow 
inspections of their facility. On three occasions Marilyn Lesser would not 
allow an inspection because Craig Lesser was not present, on another occasion 
an employee would not allow an inspection because neither Lesser was 
present, and then, in August 1990, Craig Lesser in effect refused to allow an 
inspection unless it was conducted on his terms. 

Section [16(a)] of the Act [, 7 U.S.C. § 2146(a),] provides that: 


The Secretary shall make such investigations or inspections as he 
deems necessary to determine whether any dealer, exhibitor, intermediate 
handler, [or] carrier . . . has violated or is violating any provision of this 
chapter or any regulation or standard issued thereunder. .. . 
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Section 2.126 of the Regulations, 9 C.F.R. § 2.126, provides that: 


(a) Each dealer, exhibitor, intermediate handler, or carrier, shall, 
during business hours, allow APHIS officials: 

(1) To enter its place of business; 

(2) To examine records required to be kept by the Act and the 
regulations in this part; 

(3) To make copies of the records; 

(4) To inspect and photograph the facilities, property and animals, as 
the APHIS officials consider necessary to enforce the provisions of the 
Act, the regulations and the standards in this subchapter; and 

(5) To document, by the taking of photographs and other means, 
conditions and areas of noncompliance. 


The Lessers’ defense is that Craig Lesser had decided that there were to 
be no inspections unless he was present, to insure that inspectors took proper 
precautions to prevent the transmission of disease. However, whether Craig 
Lesser was present or not, he had to designate someone to allow inspections 
in his absence. ‘The Secretary has held "during normal business hours, some 
employee or agent has to be available at each facility operated by a dealer, to 
give full and ready access to it and its records, for any unannounced APHIS 
inspection." S$.S. Farms Linn County, Inc., et al., 50 Agric. Dec. 476, 492 
(1991) [, appeal docketed, No. 91-70169 (9th Cir. Mar. 8, 1991)]. 

The Lessers therefore violated the Regulations on the four occasions when 
they failed to designate or make available an employee or agent to provide the 
inspectors with access to their facility. In S.S. Farms Linn County, Inc., supra, 
at 492-493, it was found that a $500 fine was appropriate for the failure to 
have a designated person present which fine was increased to $1,000 for the 
second violation. I find that such penalties are appropriate here. Accordingly, 
the penalty is $500 for the first violation, $1,000 for the second, $1,500 for the 
third, and $2,000 for the fourth. 

The fifth alleged refusal to allow an inspection occurred in August 1990. 
Craig Lesser denied that he refused to allow an inspection on this occasion, 
claiming that he was only concerned about the transmission of disease. 
However, Goldentyer testified credibly that she was willing to take all 
reasonable precautions to prevent the transmission of disease and her 
testimony is corroborated by her May 1989 inspection when she wore clean 
coveralls, disinfected her boots, and, at Marilyn Lesser’s request, wore a face 
mask. Marilyn Lesser, in her testimony, did not fault Goldentyer’s inspection 
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procedure. Goldentyer further responded to Craig Lesser’s inquiry about 
other facilities that she had inspected by saying that she had not been to any 
other facility that day. 

Craig Lesser could certainly be legitimately concerned about his rabbits 
contracting disease from outsiders -- the economic loss could indeed be 
devastating. Based on his experience with Leonard’s attempted inspection in 
1982, who risked infecting the rabbits by wearing dirty overalls, it was not 
unreasonable for Lesser to seek reassurances from Goldentyer, a new 
inspector, that she would take proper precautions when conducting her 
inspection. Goldentyer, however, did all she could to allay his concerns and 
still perform her functions. She also rejected his insinuation that she was in 
league with militant animal activists, and the Lessers offered no evidence 
whatsoever that she had in the past or would in the future improperly divulge 
any information she obtained during her inspection. Craig Lesser thus had no 
reasonable basis for objecting to unannounced inspections by Goldentyer or 
placing limitations on her inspection. By attempting to restrict her inspection, 
he, in effect, was refusing to allow her to conduct an inspection. He 
accordingly violated section 2.126 of the Regulations. 

The Lessers appear to object only to unannounced inspections, but 
apparently do not object to APHIS inspectors conducting warrantless 
inspections. 

There is authority for the proposition that warrantless searches, including 
administrative inspections of business premises, are generally considered 
unreasonable under the Fourth Amendment. Marshall v. Barlow’s Inc., 436 
U.S. 307, 312 (1978). In order for an agency to conduct a warrantless 
inspection, the agency has the burden of proving that the business involved is 
in a “closely regulated" industry "long subject to close supervision and 
inspection." Colonnade [Catering] Corp. v. United States, 397 U.S. 72, 74, 77 
(1970). Whether the government must have a warrant to inspect even a 
licensed business such as the Lessers is a matter to be resolved "on a case-by- 
case basis under the general Fourth Amendment standard of reasonableness." 
See v. City of Seattle, 387 U.S. 541, 546 (1967). 

However, as the issue of warrantless searches was not raised, it need not 
be decided.’ It is therefore presumed for purposes of this proceeding that 
APHIS did not need a search warrant before inspecting the Lessers’ facility. 


‘It was raised only in the context of the Lessers claiming that Goldentyer allegedly made a threat 
to get a search warrant. (Tr. 333.) 
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As it is found that Craig Lesser improperly refused to allow an inspection 
in August 1990, it is found that he violated section 2.126 of the Regulations. 
Since this was the fifth recurrent violation of this Regulation, the penalty is 
$2,500. 

In addition to monetary penalties, complainant asks for a cease and desist 
order and that the Lessers’ license be suspended. A suspension is an extreme 
penalty. It can effectively jeopardize a person’s livelihood by putting him or 
her out of business. The imposition of such a drastic penalty must therefore 
be carefully considered. 

In S.S. Farms Linn County, Inc., supra, the license of the dealer in that case 
was suspended for twelve months. However, unlike here, the dealer was 
found to be "indifferent to the distress and shock experienced by the animals 
he buys and sells" by, among other things, putting cats in bags and not 
providing care for sick dogs. He also not only refused inspections, but 
screamed at and pliysically threatened inspectors. 

On the other hand, in SEMA, Inc., 49 Agric Dec. 176 (1990), no suspension 
was imposed on a dealer who had denied an inspector access to his facility. 

These cases illustrate the Secretary's compliance with the Congressional 
mandate in section [19] of the Animal Welfare Act [, 7 U.S.C. § 2149,] that 
in determining the penalty to impose, "The Secretary shall give due 
consideration to the appropriateness of the penalty with respect to the size of 
the business of the person involved, the gravity of the violation, the person’s 
good faith, and the history of previous violations." In other words, the 
appropriate penalty takes into consideration the particular circumstances of 
each case.” 

In this case, the Lessers have a fairly large volume of business (selling up 
to 20,000 rabbits a year). However, they still lack the capital needed to 
replace their aging, difficult-to-sanitize facility which they appear in good faith 
to be trying to do. There is no evidence that they treat their animals 
inhumanely and they promptly corrected most of the deficiencies found by 
inspectors. 

Craig Lesser’s run-in with inspectors stems from his concern about disease 
transmission and about militant animal rights activists obtaining information 
that they might use to harass him (such groups had apparently already 
frustrated his attempt at acquiring a replacement facility). However, his 


? Consideration is also given to complainant’s recommended penalty to the extent the 
recommendation takes into account the considerations mandated by Congress. 





MS Ae OTM 


aN e O 


Or RE RE TET nem 


CRAIG LESSER and MARILYN LESSER 165 
52 Agric. Dec. 155 


insistence that inspections be conducted on his terms was nevertheless 
unwarranted. The inspectors had agreed to take reasonable precautions to 
prevent the transmission of disease and there is no evidence that they had or 
would divulge information to animal rights groups. The inspectors, moreover, 
had the authority to decide what information to record on their inspection 
reports since the successful enforcement of the Animal Welfare Act is 
dependent on APHIS inspectors having the discretion to select their methods 
of inspection and the way:in which they document their observations. JoEtta 
L. Anesi, 44 Agric. Dec. 1840, 1846 (1985) [, appeal dismissed, 786 F.2d 1168 
(8th Cir.) (unpublished), cert. denied, 476 U.S. 1108 (1986)]. 

In January 1990, Craig Lesser had also been specifically warned that if he 
denied an inspection he would be subject to prosecution. Despite this clear 
warning he effectively prevented an inspection from taking place later that 
year by making excessive demands for the conditions under which an 
inspection would take place. 

In view of his conduct, a suspension is appropriate as a warning to him and 
to others that the work of inspectors is not to be impeded. As for the length 
of the suspension, a significant factor to consider -- and one mandated by 
Congress -- is that prior to this time the Lessers had had a long history of 
compliance with inspectors and in 1989 they had been commended by APHIS 
for their "excellent relationship" with APHIS. The Lessers had also stated at 
the hearing that they would in the future cooperate with inspectors. 
Considering all the circumstances in this case, I find that a 30-day suspension 
of the Lessers’ license is appropriate. 


Findings of Fact 


1. Respondents Craig Lesser and Marilyn Lesser are individuals doing 
business as LSR Industries, Inc., and Lesser’s Rabbitry, whose mailing address 
is 18403 Washington Avenue, Union Grove, Wisconsin 53182. 

2. At all times material herein, respondents were licensed and operating as 
dealers as defined in the Act and the Regulations. 

3. LSR Industries, Inc., is a Wisconsin corporation. 

4. On May 4, 1989, respondents failed to store supplies of food for rabbits 
so as to protect it against infestation or contamination by vermin. 

5. On May 4, 1989, respondents failed to provide for the removal and 
disposal of animal wastes. 

6. On May 4, 1989, respondents’ facility did not have sufficient lighting to 
permit routine inspection. 
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7. On May 4, 1989, respondents failed to maintain interior surfaces of 
indoor housing facilities for rabbits so as to be substantially impervious to 
moisture and be readily sanitized. 

8. On May 4, 1989, respondents failed to provide adequate space for rabbits 
in primary enclosures. 

9. On May 4, 1989, respondents failed to keep primary enclosures for 
rabbits clean and sanitized as required. 

10. On September 22 and December 14, 1989, and on February 20 and 
May 4, 1990, respondents failed to have a designated employee or agent 
present to allow APHIS inspectors to conduct an investigation. 

11. On August 24, 1990, respondents refused to allow APHIS to inspect 
their animals, facilities and records. 


Conclusions of Law 


1. On May 4, 1989, respondents violated section 2.100(a) of the Regulations 
and sections 3.50(c) and (d), 3.51(c) and (d), 3.53(b) and 3.56(a) and (b) of 
the Standards. 

2. On September 22 and December 14, 1989, and on February 20 and May 
4, 1990, respondents wilfully violated section 16 of the Act, 7 U.S.C. § 2146, 
and section 2.126 of the Regulations, 9 C.F.R. § 2.126, by failing to designate 
an employee or agent to allow APHIS to inspect their animals, facilities and 
records, and on August 24, 1990, respondents wilfully violated section 16 of 
the Act, 7 U.S.C. § 2146, and section 2.126 of the Regulations, 9 C.F.R. § 
2.126, by refusing to allow APHIS to inspect their animals, facilities and 
records. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents argue on appeal that Complainant failed to meet its burden 
of proof, but there is much more than a preponderance of the evidence that 
Respondents violated the Act, regulations, and standards, as alleged, which is 
all that is required.’ Respondents contend that the ALJ failed to make a 
credibility determination as to conflicting evidence relating to the August 24, 


5See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, 
No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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1990, inspection attempt, but the ALJ’s discussion of this issue shows that he 
regarded Dr. Goldentyer’s testimony as to this matter credible (Initial 
Decision at 10-11). 

Respondents further contend that the ALJ erred in determining that 
Respondents willfully failed to permit inspections, but their conduct was in 
direct violation of the Act and regulations, and manifestly willful. "Refusing 
to permit inspection is obviously willful." Cox v. USDA, 925 F.2d 1102, 1105 
(8th Cir. 1991). A violation is willful, within the meaning of the 
Administrative Procedure Act (5 U.S.C. § 558(c)), if a person carelessly 
disregards regulatory requirements.‘ Even under the stricter standard 
followed in some circuits,’ Respondents’ conduct would still be willful in view 
of their blatant disregard of the regulatory requirements as to permitting 
inspections. 

Respondents contend that the Act and regulations are unconstitutional in 
view of the prohibition in the Fourth Amendment against unreasonable 
searches and seizures. They contend that, as a general rule, warrantless 
searches are unreasonable. However, Respondents failed to raise this issue 
in their Answer, at the hearing, or in their briefs filed before the ALJ. (The 
ALJ mentioned the issue sua sponte in his Initial Decision.) It is too late for 
Respondents to raise the issue for the first time on appeal to the Judicial 
Officer... Although an agency cannot declare a statute unconstitutional, 


‘See Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 186-88 (1973); Cox v. USDA, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Finer Foods Sales Co. v. Block, 
708 F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 
370, 374 (Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981); George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 
286 F.2d 896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 
1960). 


5Capital Produce Co. v. United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol 
Packing Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). See also Parchman v. USDA, 
852 F.2d 858, 864-65 (6th Cir. 1988). 


®In re Hickey, 47 Agric. Dec. 840, 851 (1988), aff'd, 878 F.2d 385 (9th Cir. 1989) (Table) (text 

in WESTLAW), printed in 48 Agric. Dec. 107 (1989); In re Daul, 45 Agric. Dec. 556, 565 (1986); 
In re Palmer, 44 Agric. Dec. 248, 253 (1985); In re Evans Potato Co., 42 Agric. Dec. 408, 409-10 
(1983); In re Robinson, 42 Agric. Dec. 7 (1983), aff'd, 718 F.2d 336 (10th Cir. 1983); In re 
Winger, 38 Agric. Dec. 182, 187 (1979), appeal dismissed, No. 79-C-126 (W.D. Wis. June 1979); 
In re Lamers Dairy, Inc., 36 Agric. Dec. 265, 289 (1977), aff'd sub nom. Lamers Dairy, Inc. v. 
(continued...) 
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constitutional issues can (and should) be raised before the ALJ. Robinson v. 
United States, 718 F.2d 336, 337-38 (10th Cir. 1983). If the issue had been 
raised before the ALJ, I would have held that the Fourth Amendment is not 
violated by warrantless inspections under this regulatory statute for the 
reasons stated in Complainant’s comprehensive Appeal Brief as to this issue. 
See, e.g., Wayne Cusimano, Inc. v. Block, 692 F.2d 1025, 1027-29 (Sth Cir. 
1982); In re Anesi, 44 Agric. Dec. 1840, 1847 (1985), appeal dismissed, 786 
F.2d 1168 (8th Cir.) (unpublished), cert. denied, 476 U.S. 1108 (1986). 

Finally, Respondents contend that the sanctions are too severe. The 
Department’s sanction policy is stated in In re S.S. Farms Linn County, Inc., 
50 Agric. Dec. 476, 497 (1991), appeal docketed, No. 91-70169 (9th Cir. 
Mar. 8, 1991), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


I agree with the ALJ’s discussion of the sanction, except for his failure to 
assess civil penalties for the sanitation and waste violations. As to these 
violations, the ALJ stated (Initial Decision at 7): 


The complaint alleges, and I find, that respondents violated section 
3.50(c) of the standards, which provides that animal food shall be 
protected against infestation and contamination by vermin, by allowing 
a bag of rabbit chow to remain open; violated section 3.56(a) of the 
standards, which provides that enclosures shall be kept reasonably free 


6(...continued) 
Bergland, No. 77-C-173 (E.D. Wis. Sept. 28, 1977), printed in 36 Agric. Dec. 1642, aff'd, 607 
F.2d 1007 (7th Cir. 1979), cert. denied, 444 U.S. 1077 (1980). 


I 
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of excreta and hair, by allowing a build-up of feces and hair in the cages’ 
vent openings; and violated section 3.50(d) of the standards, which 
provides that animal waste shall be removed and disposed of, by failing 
to clean the troughs under the cages and by having scoops that did not 
work properly. 


The principal purpose of the Animal Welfare Act is to provide for the 
humane care of animals. It is not shown that the foregoing violations 
actually adversely affected the rabbits. Indeed, Goldentyer testified that 
the rabbits were neither sick nor diseased. Moreover, the deficiency 
apparently stemmed, at least in part, from the commendable attempt by 
the Lessers to employ handicapped persons. They corrected the 
deficiencies after they were brought to their attention. In these 
circumstances, I do not find that a penalty is appropriate for these 
violations. 


I agree with Complainant that additional civil penalties of $500 are 
appropriate for the sanitation and waste violations. There is no requirement 
that animals be diseased or dead in order to establish a violation of these 
standards or impose penalties for their violations. It is likely that lack of 
sanitation would adversely affect the Lessers’ rabbits. Dr. Goldentyer testified 
that the waste problem could lead to vermin infestation and create disease 
hazards, and that the build-up of feces and hair in the cages could create a 
ventilation hazard (Tr. 27-28, 118). Although Respondents claim to have 
corrected the deficiencies, they have refused inspections since 1989, so the 
Department has not had an opportunity to determine whether complete 
corrective action has been taken. In any event, I agree with Complainant that 
$500 in civil penalties should be assessed for these violations. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, Craig Lesser and Marilyn S. Lesser, are jointly and 
severally assessed a civil penalty of $9,750, to be paid, within 120 days of 
service of this Order on Respondents, to the Treasurer of the United States, 
and forwarded to Colleen A. Carroll, United States Department of 
Agriculture, Office of the General Counsel, Room 2014, South Building, 
Washington, D.C. 20250-1400. 

2. Respondent Craig Lesser’s and Respondent Marilyn S. Lesser’s license 
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under the Animal Welfare Act is hereby suspended for 30 days and thereafter 
until said Respondents’ facility is found by APHIS to be in compliance with 
the Act and the regulations and standards thereunder. 

3. Respondents, their agents and employees, successors and assigns, directly 
or indirectly through any corporate or other device, shall cease and desist 
from violating the Act and the regulations and standards thereunder, and in 
particular shall cease and desist from: 

(a) interfering with or refusing APHIS inspections of their facilities; and 

(b) failing to maintain their facilities in accordance with the standards 
involving housing, sanitation, cleaning, ventilation, storage of food and 
bedding, and lighting. 

The suspension provision shall become effective on the 35th day after 
service of this Order on the Respondents. The cease and desist provisions 
shall become effective on the day after service of this Order on the 
Respondents. 


In re: CRAIG LESSER AND MARILYN S. LESSER. 
AWA Docket No. 91-3. 
Order Denying Motion to Reconsider filed June 3, 1993. 


Colleen A. Carroll, for Complainant. 
Curry First, Milwaukee, Wisconsin, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


On May 12, 1993, Respondents filed a motion to reconsider the Order 
issued April 28, 1993. That Order is identical to the Order issued in all 
similar cases involving a license suspension, and there is no basis for changing 
it. Respondents ask when APHIS will inspect the facility, but the Act and 
regulations provide for unannounced inspections. If Respondents want an 
immediate inspection at or near the end of their 30-day suspension, they 
should make that request to APHIS. 

Respondents also ask whether the inspection will be limited to matters 
previously found to be in violation, but the Order clearly states that the facility 
must be “in compliance with the Act and the regulations and standards 
thereunder." Hence, the inspection will not be limited to the matters 
previously found in violation. 

For the foregoing reasons, Respondents’ motion is denied. 
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In re: RONNIE FAIRCLOTH AND JR’s AUTO & PARTS, INC. 
AWA Docket No. 91-25. 
Decision and Order filed May 7, 1993. 


Civil penalty — Cease and desist order — Disqualification order — Interstate commerce — 
Exhibitor — Preponderance of evidence — Operating as exhibitor without license — Failure to 
provide proper enclosures — Failure to keep premises clean and sanitary. 


The Judicial Officer reversed the Order by Judge Hunt (ALJ) dismissing the Complaint under 
the Animal Welfare Act. The Judicial Officer assessed a civil penalty of $4,000 and issued a 
cease and desist order, as well as an order disqualifying Respondents for 1 year from becoming 
licensed under the Act. The ALJ held that the activities of Respondents are neither in nor 
affect interstate commerce and, therefore, they are not an exhibitor subject to the Act. The 
Judicial Officer held that Respondents’ activities are in commerce, as defined in the Act. 
Respondents operated as an exhibitor without a license and failed to provide proper enclosures 
for their animals, to provide shade, to dispose of waste, to store food properly, and to keep the 
premises clean and sanitary. Complainant need only prevail by a preponderance of the 
evidence. However, there was insufficient evidence to prove that on August 15, 1989, 
Respondents’ facility was not structurally sound or that Respondents’ premises were not clean 
and in good repair. 


Colleen Carroll, for Complainant. 

Respondents, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (Act), 7U.S.C. § 2131 et seqg., and the Regulations issued 
thereunder, 9 C.F.R. § 1.1 et seq., instituted by a Complaint filed on March 
6, 1991, by the Administrator, Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA). The Complaint 
alleges that Respondents wilfully violated the Act and regulations by operating 
as an animal exhibitor without a license and by failing to comply with the 
standards issued under the Act relating to the care of exhibited animals. The 
Complaint alleges that'Respondents exhibited a leopard, two baboons and two 
jaguars at the Respondents’ auto parts business (owned and operated by the 
individual Respondent) without a license, and that an inspection on August 15, 
1989, revealed that they failed to provide proper enclosures for the animals, 
to provide shade, to dispose of waste, to store food properly, and to keep the 
premises clean and sanitary. 

On July 17, 1992, Administrative Law Judge James W. Hunt (ALJ) issued 
an Initial Decision and Order dismissing the Complaint on the ground that the 
activities of Respondents are neither in nor affect interstate commerce and, 
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therefore, they are not subject to the Act. On September 24, 1992, 
Complainant appealed to the Judicial Officer, to whom final administrative 
authority has been delegated to decide the Department’s cases subject to 
5 US.C. §§ 556 and 557 (7 C.F.R. § 2.35). Complainant seeks a $5,000 civil 
penalty, a 1-year disqualification from becoming licensed, and a cease and 
desist order. 

Based upon a careful consideration of the record, I agree with 
Complainant’s views, except those relating to the allegations in the Complaint 
that Respondents’ facilities were not sound and in good repair on August 15, 
1989 ({ MII(A)), and the allegations that the premises were not clean and in 
good repair on August 15, 1989 ({ III(D)). I am assessing civil penalties of 
$4,000. 


Findings of Fact 


1. Respondent Ronnie Faircloth is an individual whose address is Route 5, 
Box 518, Goldsboro, North Carolina 27530. 

2. Respondent JR’s Auto & Parts, Inc., is a corporation whose address is 
Route 5,” Box 518, Goldsboro, North Carolina 27530, which is about 80 miles 
from the nearest State line. It is owned and controlled by Respondent Ronnie 
Faircloth. It is a business that sells salvaged parts from old or wrecked cars 
in Goldsboro, North Carolina. Most, if not all, of the used auto parts sold by 
Respondents were originally manufactured outside of North Carolina. Their 
customers buy them to use on or in cars and trucks which are likely to be 
used in interstate travel. Respondents have a toll-free "800" telephone number 
so that customers can call without incurring long-distance telephone charges. 
Respondents accept national credit cards to finance the purchase of their auto 
parts. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 


?Some of the testimony refers to Route 5 as if it were a State route number. However, Route 
5 is a postal route number. 
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3. In 1987, Respondents acquired two jaguars, one leopard, and two 
baboons from another North Carolina businessman as part of a car buying 
deal. According to Respondent Faircloth, he told the owner of the animals, 
“Tl buy all your cars you got if you throw the cats in with it.’ And that’s how 
I obtained the cats and the monkeys" (Tr. 187). He also said that the former 
owner was not taking proper care of the animals, which were all about 2 years 
old at the time of the transaction (Tr. 187-89). The record does not indicate 
where the animals originally came from. 

Respondent Faircloth took the animals to his car lot near Goldsboro where 
he put the leopard in a cage next to the building where he has his office. The 
jaguars were placed in a cage nearby, while the baboons were put in a cage, 
with a camper top as a roof, about 40 feet further back on the lot. All the 
cages are behind a chain link fence enclosing the lot. The fence, in turn, is 
about 40 feet from the road, with a dirt driveway/parking lot between the 
road and the fence. Although some of the animals were moved during the 
relevant time period, the animals were generally visible from the parking lot, 
and some or all of the animals were also generally visible from the road. 

4. Respondent Faircloth testified that the animals are his "personal pets," 
and that he has a veterinarian looking after them. He said he keeps them 
where he does because he spends about 90 percent of his time at the lot and 
wants his "pets" near him (Tr. 63, 181). He also has a sign on each side of the 
gate leading into the lot where the cages are located, one stating "No One 
Allowed Beyond This Point," and the other stating "Keep Out - Authorized 
Personnel Only" (RX-1). Respondents do not advertise that they have the 
animals at the car lot. 

5. The ALJ found as facts, not challenged on appeal, the following (Initial 
Decision at 4): 


Photographs of the property (CX-[2, 3, 5, 15,] and RX-1) confirm that 
the cages can be seen from the road and parking lot, but also show that 
it would take someone with exceptionally sharp vision to see one of the 
animals from a moving car. There are no road signs or handbills 
advertising to the public that there are exotic animals on the property 
and there is no evidence that Faircloth charges his customers to look at 
the animals. (Tr. 179.) 


Nevertheless, there is some indication that Faircloth might receive 
some economic benefit from having the animals on his lot. He admitted 
that word about his animals would tend to spread by word-of-mouth (Tr. 
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182) and he apparently agreed with one of the USDA investigators that 
the animals could attract people. (Tr. 34, [140, 164, 171, 182-83].) It is 
therefore conceivable that the presence of the animals might influence 
some customers looking for used auto parts to go to J. R.’s rather than 
to one of J. R.’s competitors so that they could see the animals while 
buying a car part. 


6. On March 18, 1988, Respondent Faircloth filed an application for an 
APHIS license to exhibit one leopard, two jaguars, and two baboons (CX 1), 
although he did not believe that he was required to obtain a license as an 
exhibitor (Tr. 28). The license was never issued because Respondents were 
never in compliance with the regulations and standards. Respondent Faircloth 
was advised by APHIS in April of 1988 (Tr. 13-14) that his operation was in 
violation of the standards, and that he was exhibiting without a license (Tr. 
24). He was told what needed to be done to meet the minimum requirements 
of the standards (Tr. 24). On November 30, 1988, APHIS employees took 
pictures of Respondents’ violations of the standards, and discussed the 
violations of the standards with Respondent Faircloth (Tr. 97-108, 133-41). 
In February of 1989, APHIS employees met with Respondent Faircloth and 
gave him a written warning and an oral explanation of his violations of the 
standards and failure to have a license (Tr. 26-30, 141-42). On or about 
July 21, 1989, an APHIS employee again met with Respondent Faircloth and 
discussed his violations (Tr. 31-36). On August 15, 1989, APHIS employees 
found that Respondents were not meeting the minimum standards and 
discussed with Respondent Faircloth what corrections were necessary. In 
particular, on August 15, 1989, the jaguars and leopard were not provided with 
access to shelter from inclement weather, and the primary enclosures for the 
leopard and baboons were not kept clean and sanitized (Tr. 112-13, 143-49; 
CX 2-7). On March 18, 1991, APHIS employees again determined that 
Respondents were not meeting the minimum standards for licensing, and 
advised the shop foreman what needed to be done (Tr. 45-49; CX 11). 


Conclusions 


The ALJ held that Respondents are not an exhibitor, as defined in the Act, 
because the “economic benefit to Faircloth from exhibiting the animals to the 
public is not much more than de minimis, if it is even that," and “he is neither 
in nor affects interstate commerce" (Initial Decision at 5). 

Section 2(h) of the Act defines "exhibitor" as follows (7 U.S.C. § 2132(h)): 
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The term "exhibitor" means any person (public or private) exhibiting 
any animals, which were purchased in commerce or the intended 
distribution of which affects commerce, or will affect commerce, to the 
public for compensation, as determined by the Secretary, and such term 
includes carnivals, circuses, and zoos exhibiting such animals whether 
operated for profit or not... . 


Section 2(c) of the Act defines "commerce" as follows (7 U.S.C. § 2132(c)): 


The term “commerce” means trade, traffic, transportation or other 
commerce -- 


(1) between a place in a State and any place outside such State, or 
between points within the same State but through any place outside 
thereof, or within any territory, possession or the District of Columbia; 


(2) which affects trade, traffic, transportation, or other commerce 
described in paragraph (1). 


I hold that Respondents are an “exhibitor," as defined in the Act, for the 
reasons set forth in In re Good, 49 Agric. Dec. 156 (1990), attached as an 
Appendix to this decision. In Good, the owner and operator of a lodge in 
Sugarloaf Key, Florida, was held to be an exhibitor of a dolphin, which was 
at the lodge when he purchased it, because he continued to keep the dolphin 
on his premises where it could be seen by his guests. Although there are 
some differences between the circumstances in Good and the circumstances 
in the present case, the situations are close enough that I believe that Good 
is applicable here. In addition, Complainant’s brief on appeal cites additional 
relevant cases with respect to this issue. 

As to Respondents’ violations, Complainant need only prevail by a 
preponderance of the evidence.’ 

Respondents admittedly did not have a license to operate as an exhibitor, 


3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, 
No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 











176 ANIMAL WELFARE ACT 


and, therefore, they wilfully violated section 4 of the Act (7 U.S.C. § 2134)‘ 
and section 2.1 of the regulations (9 C.F.R. § 2.1).° 

With respect to the allegations in paragraphs III(A) and (D) of the 
Complaint, I find that there is insufficient evidence to prove that on 
August 15, 1989, Respondents’ "facility was not structurally sound and 
maintained in good repair to protect the animals (jaguars and leopard) from 
injury and to contain them (9 C.F.R. § 3.125(a))," and Respondents’ “premises 
were not kept clean and in good repair and free of accumulation of trash 
(9 C.F.R. §§ 3.81(c) and 3.131(c))." Accordingly, I am dismissing those 
paragraphs of the Complaint. 

Paragraph III(B) of the Complaint alleges that on August 15, 1989, 
"[a]nimals (jaguars and leopard) kept outdoors were not provided with access 
to shelter from inclement weather (9 C.F.R. § 3.127(b))."° I find adequate 


* § 2134. Valid license for dealers and exhibitors required 


No dealer or exhibitor shall sell or offer to sell or transport or offer for transportation, in 
commerce, to any research facility or for exhibition or for use as a pet any animal, or buy, 
sell, offer to by or sell, transport or offer for transportation, in commerce, to or from another 
dealer or exhibitor under this chapter any animals, unless and until such dealer or exhibitor 
shall have obtained a license from the Secretary and such license shall not have been 
suspended or revoked. 


5 § 2.1 Requirements and application. 


(a)(1) Any person operating or desiring to operate as a dealer, exhibitor, or operator of 
an auction sale, except persons who are exempted from the licensing requirements under 
paragraph (a)(3) of this section, must have a valid license. 


(d) A license will be issued to any applicant, except as provided in §§ 2.10 and 2.11, 
when the applicant: 


(1) Has met the requirements of this section and of §§ 2.2 and 2.3 [which require the 
applicant to be in compliance with, and agree to comply with, the regulations and standards]. 


These provisions were published August 31, 1989 (54 Fed. Reg. 36,147 (1989)). Different 
provisions were previously in effect. 


‘It is provided in 9 C.F.R. § 3.127(b) (1989): 


(b) Shelter from inclement weather. Natural or artificial shelter appropriate to the local 
climatic conditions for the species concerned shall be provided for all animals kept outdoors 
(continued...) 
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evidence to support that allegation (Tr. 146; CX 3, 5-7), particularly when the 
evidence relating to August 15, 1989, is read in conjunction with similar 
evidence relating to other dates (e.g., Tr. 15, 53, 107-08, 136). 

Paragraph III(C) of the Complaint alleges that on August 15, 1989, 
"[p]rimary enclosures for animals (baboons, jaguars, and leopard) were not 
kept clean and sanitized as required (9 C.F.R. §§ 3.81(a) and (b) and 3.131(a) 
and (b))."” I find sufficient evidence to support this allegation (Tr. 146-47), 


6(...continued) 
to afford them protection and to prevent discomfort to such animals. Individual animals shall 
be acclimated before they are exposed to the extremes of the individual climate. 


It is provided in 9 C.F.R. §§ 3.81(a), .81(b), .131(a), .131(b): 
§ 3.81 Sanitation. 


(a) Cleaning of primary enclosures. Excreta shall be removed from primary enclosures 
as often as necessary to prevent contamination of the nonhuman primates contained therein 
and to reduce disease hazards and odors. When hosing or flushing methods are used for this 
purpose, measures shall be taken to prevent animals confined in such enclosures from being 
wetted involuntarily. 

(b) Sanitization of enclosures... . 

(2) Primary enclosures for nonhuman primates shall be sanitized often enough to prevent 
an accumulation of debris or excreta, or a disease hazard: Provided, however, That such 
enclosures shall be sanitized at least once every 2 weeks in the manner provided in paragraph 
(b)(3) of this section. 

(3) Cages, rooms and hard surfaced pens or runs shall be sanitized either by washing them 
with hot water (180 F.) and soap or detergent, as in a mechanical cage washer, or by 
washing all soiled surfaces with a detergent solution followed by a safe and effective 
disinfectant, or by cleaning all soiled surfaces with live steam. Pens or runs using gravel, 
sand, or dirt, shall be sanitized by removing the soiled gravel, sand, or dirt and replacing it 
as necessary. 


§ 3.131 Sanitation 


(a) Cleaning of enclosures. Excreta shall be removed from primary enclosures as often 
as necessary to prevent contamination of the animals contained therein and to minimize 
disease hazards and to reduce odors. When enclosures are cleaned by hosing or flushing, 
adequate measures shall be taken to protect the animals confined in such enclosures from 
being directly sprayed with the stream of water or wetted involuntarily. 

(b) Sanitation of enclosures. Subsequent to the presence of an animal with an infectious 
or transmissible disease, cages, rooms, and hard-surfaced pens or runs shall be sanitized either 

(continued...) 
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particularly when the evidence relating to August 15, 1989, is read in 
connection with evidence as to the same subject matter on other dates (e.g., 
Tr. 15-16, 48-50, 53, 57-58, 105-07, 136-38). 

As to the appropriate sanction, the Act provides (7 U.S.C. § 2149(b)): 


Any dealer, exhibitor, research facility, intermediate handler, carrier, 
or operator of an auction sale subject to section 2142 of this title, that 
violates any provision of this chapter, or any rule, regulation, or standard 
promulgated by the Secretary thereunder, may be assessed a civil penalty 
by the Secretary of not more than $2,500 for each such violation, and the 
Secretary may also make an order that such person shall cease and desist 
from continuing such violation. Each violation and each day during 
which a violation continues shall be a separate offense.... The 
Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 
previous violations. 


The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476, 497 (1991), affd, No. 91-70169 (9th Cir. Apr. 23, 1993) 
(unpublished)), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 


7(...continued) 

by washing them with hot water (180 F. at source) and soap or detergent, as in a mechanical 
washer, or by washing all soiled surfaces with a detergent solution followed by a safe and 
effective disinfectant, or by cleaning all soiled surfaces with saturated live steam under 
pressure. Pens or runs using gravel, sand, or dirt, shall be sanitized when necessary as 
directed by the attending veterinarian. 





RONNIE FAIRCLOTH and JR’s AUTO & PARTS, INC. 179 
52 Agric. Dec. 171 


officials charged with the responsibility for achieving the congressional 
purpose. 


Complainant requests civil penalties of $5,000, but two of the alleged 
violations were not proven, and Respondents’ animal exhibition is 
comparatively small. On the other hand, Respondents continually exhibited 
animals without a license over a long period of time, during which their 
premises and activities were never brought into compliance with the 
regulations and standards. Respondent Faircloth was repeatedly advised what 
needed to be done in order to achieve compliance and obtain a license, and 
he was told that if he did not want to be subject to the licensing requirements, 
he could keep his animals in a location where they were not being exhibited 
to the public. Considering all of the circumstances, I believe that civil 
penalties of $4,000 are appropriate, together with a cease and desist order and 
a 1-year disqualification order. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondents, Ronnie Faircloth and JR’s Auto & Parts, Inc., their agents 
and employees, successors and assigns, directly or indirectly through any 
corporate or other device, shall cease and desist from violating the Act and 
the regulations and standards thereunder, and in particular, shall cease and 
desist from: 

(a) failing to maintain their primary enclosures for animals in a clean 
and sanitary condition; 

(b) failing to provide animals kept outdoors with shelter from inclement 
weather; and 

(c) engaging in any activity for which a license is required under the Act 
and regulations without being licensed as required. 

2. Respondents are jointly and severally assessed a civil penalty of $4,000, 
to be paid no later than 120 days after service of this Order, by certified check 
or money order, made payable to the Treasurer of the United States, and 
forwarded to Colleen A. Carroll, United States Department of Agriculture, 
Office of the General Counsel, Room 2014, South Building, 
Washington, D.C. 20250-1400. 

3. Respondents are disqualified for a period of 1 year from becoming 
licensed under the Act and the regulations. 

The cease and desist provisions of this Order shall become effective on the 
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day after service of this Order on Respondents. 
APPENDIX 


In re Good, 49 Agric. Dec. 156 (1990). 
{Not published herein.-Editor] 


In re: ALEX PASTERNAK. 
AWA Docket No. 91-39. 
Decision and Order filed May 7, 1993. 


Failure to maintain records - Failure to provided veterinary care - Failure to provide proper 
care to exotic cats - Physical abuse - Admissible hearsay - Substantial evidence - Bankruptcy 


stay not restrict corrective action to preserve animal welfare - Cease and desist order - License 
suspension - Civil penalty. 


Judge Paul Kane concluded that respondent had committed more than thirty violations of the 
Act including: failure to maintain required records, failure to provide veterinary care, failure 
to comply with standards affecting all aspects of cat care, and physically abusing animals. As 
a result respondent’s license was suspended, a civil penalty was imposed and an order was 
issued directing respondent to cease and desist from violating the Act. Respondent had 
previously received written notice advising him of the seriousness of his deficiencies. Although 
respondent sought the protection of the bankruptcy code, the automatic stay of proceedings 
provided by bankruptcy law does not prevent the Department from obtaining corrective action 
to preserve animal welfare. Judge Kane determined that the evidence in this case, which was 


based in part on admissible hearsay and was largely undisputed, was substantial, reliable and 
probative. 


Frank Martin, Jr., for Complainant. 
Michael C. Van, Las Vegas, Nevada, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Initial Decision and Order 
This decision is promulgated pursuant to the Administrative Procedure Act, 


Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended Pub. L. 95-251, 
March 27, 1978, 92 Stat. 183,’ the Rules of Practice governing proceedings 


'5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1992) [hereinafter cited as unofficially 
codified]. 
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under the Animal Welfare Act, 9 C.F.R. § 4.1 (1992) and the Rules of 
Practice of the Department of Agriculture Governing Formal Adjudicatory 
Administrative Proceedings, 7 C.F.R. §§ 1.130-1.151 (1992). This is a 
disciplinary proceeding under the Animal Welfare Act of 1970, and 
amendments of 1976, Pub. L. 91-579, December 24, 1970, 84 Stat. 1560, 
renumbered and amended Pub. L. 94-279, April 22, 1976, 90 Stat. 417, 
hereinafter referred to as the Act, instituted by complaints’ filed on 
March 21, 1991 and August 13, 1991, by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agriculture. 

The complaints allege that Alex Pasternak, hereinafter respondent, willfully 
violated the Act, and regulations and standards promulgated pursuant to the 
Act. Specifically, the complaints allege that between February 16, 1989 and 
February 26, 1991, respondent failed to maintain sufficient records, health, and 
neglected the housing, and nutrition needs of various animals. These 
complaints advise the respondent of an opportunity to answer. The 
complaints further advise the respondent that the Department of Agriculture 
propose an order suspending respondent’s license, the imposition of civil 
penalties and a cease and desist order. 

By answers to the complaints filed April 23, 1991 and September 26, 1991, 
respondent denies the essential allegations of the complaints. 

A public hearing was held on April 7, 1992, in Las Vegas, Nevada, before 
the undersigned. Subsequently, proposed findings and conclusions and a brief 
were filed by counsel. To the extent indicated, the proposed findings of 
counsel are adopted herein. All other proposed findings, conclusions and 
arguments are rejected as irrelevant or lacking legal or evidentiary bases. As 
used herein, "Tr." refers to the transcript of the public hearing. "CX" refers 
to the numbered exhibits offered by complainant’s counsel. Exhibits were not 
offered by respondent’s counsel. 

The interests of the Department are represented by Frank Martin, Jr., Esq., 
Washington, D.C. The interests of Mr. Pasternak were represented by Jeffrey 


77 U.S.CA. §§ 2131-2147, 2149, 2151-2155 (West 1988 and Supp. 1992) [hereinafter cited as 
unofficially codified]. 


By order filed October 30, 1991, the matters docketed as AWA Dkt. No. 91-39 and as AWA 
Dkt. No. 91-60 were consolidated under AWA Dkt. No. 91-39. By order filed January 8, 1992, 
certain typographical errors in the complaints were noted and corrected. By unopposed motion 
by complaint counsel certain other typographical errors expressed in the complaint in Dkt. No. 
91-39 were corrected. (Tr. 6-7) 
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N. Samuels, Esq.,‘ Las Vegas, Nevada, and subsequent to October 29, 1992, 
by Michael C. Van, Esq., Las Vegas, Nevada. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law are reached. As a result thereof, there is 
issued an order as to respondent Alex Pasternak, assessing civil penalties in 
the sum of $10,000, entering cease and desist provisions and suspending the 
operative’s license for one year. 


Findings of Fact 


1. Alex Pasternak, hereinafter referred to as respondent, is an individual 
whose address is Post Office Box 2838, Pahrump, Nevada 89041. (See, 
Answer, AWA Dkt. No. 91-39 and AWA Dkt. No. 91-60) 

2. The respondent, at all times material herein, was licensed and operating 
as an exhibitor as defined in the Act and the regulations. (See, Answer, AWA 
Dkt. No. 91-39 and AWA Dkt. No. 91-60; Tr. 196) 

3. At the time of respondent’s application for a license, he was given a copy 
of the Act and the regulations and standards promulgated under the Act, and 
agreed in writing to comply with them. (See, Section 2.2 of the regulations (9 
CFR. § 2.2); Tr. 200-201) 

4. The parties stipulated that the videotape marked as CX 10 was taken on 
February 26, 1991, at the Visions Video Studio by studio technician 
Bob McBride, and that it may be admitted into evidence without testimony or 
further authentication. (CX 11; Tr. 6, 78 and 127) 

5. The videotape CX 10 showed the respondent pulling and dragging a 
leopard by a neck collar. (CX 10; Tr. 129-130) 

6. Dragging or pulling an exotic cat (leopard) around using a neck collar is 
not an accepted method of handling it or any other animal. (Tr. 125, 137-138, 
231-232) 

7. Dragging or pulling an exotic cat (leopard) around using a neck collar 
subjects the animal to a wide range of injuries. (Tr. 125-126, 137-138, 146) 

8. On February 26, 1991, respondent handled a leopard during a public 
exhibition in a manner which caused trauma, behavioral stress, physical harm, 
and unnecessary discomfort to the animal. (CX 10; Tr. 136-137, 141) 

9. On February 26, 1991, respondent handled a leopard during a public 


“By order filed August 28, 1992, Mr. Samuels was debarred from further participation 
herein. 
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exhibition in a manner which was physically abusive. (CX 10, Tr. 136-138, 
141) 

10. The behavior exhibited by the leopard as recorded in the videotape 
(CX 10) is not consistent with an animal that has been overfed. (Tr. 141-142, 
232) 

11. The behavior exhibited by the leopard as recorded in the videotape 
(CX 10) is not consistent with an animal who is unfamiliar with its 
surroundings. (Tr. 230-231) 

12. The behavior exhibited by the leopard as recorded in the videotape 
(CX 10) was not the result of a number of people being around. (Tr. 231) 

13. The behavior exhibited by the leopard as recorded in the videotape 
(CX 10) was not the result of heat or humidity. (Tr. 231) 

14. Exotic cats, such as leopards, are not domesticated cats. (Tr. 232) 

15. The behavior exhibited by the leopard as recorded in the videotape 
(CX 10) was consistent with the behavior of an animal that has been 
tranquilized or sedated. (Tr. 231) 

16. On February 26, 1991, respondent used drugs, such as tranquilizers, to 
facilitate the public handling of a leopard. (CX 10; Tr. 138-140, 231) 

17. From February 16, 1989 through October 4, 1990, respondent’s facility 
in Pahrump, Nevada, was inspected by an experienced Animal Care Inspector 
with the United States Department of Agriculture ("USDA"), Animal and 
Plant Health Inspection Service ("APHIS"). (Tr. 11-17) These inspections 
revealed that the facility and a traveling show were not in compliance with the 
Act and the regulations and standards issued under the Act. (CX 1-9) 
Respondent or his agents were informed that the inspections had disclosed 
violations of the Act and the regulations and standards issued under the Act. 
Respondent received copies of each inspection report marked CX 1 through 
CX 9. (Tr. 204-205) Respondent was afforded numerous opportunities to 
achieve compliance. (CX 1-9) Each inspection report served as a written 
notice to respondent that certain items were found to be deficient and below 
the minimum standards at the time of the inspection. (Tr. 27). 

18. On October 4, 1990, APHIS inspected respondent’s facility (CX 1) and 
found that: 

A. Respondent failed to maintain complete records showing the 
acquisition, disposition, and identification of all animals. (Tr. 34-35) 

B. Respondent failed to maintain a written program of veterinary care 
under the supervision and assistance of a doctor of veterinary medicine. (Tr. 
30-31) 

C. Respondent failed to construct a facility which was structurally 
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sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a reinforced and suitable perimeter fence to 
contain the animals, and to restrict the entrance of other animals. (Tr. 31-33) 

19. On March 24, 1990, APHIS inspected respondent’s facility (CX 2) and 
found that: 

A. Respondent failed to provide an animal with a primary enclosure 
that was constructed and maintained so as to provide sufficient space to allow 
the animal to turn about freely and to easily stand and sit in a comfortable 
normal position. (Tr. 38-39) 

B. Respondent during a public exhibition failed to provide a sufficient 
distance or barrier between animals and the general viewing public, and an 
identifiable employee or attendant was not present during periods of public 
contact. (Tr. 39-40) 

20. On January 31, 1990, APHIS inspected respondent’s facility (CX 3) 
and found that: 

A. Respondent failed to maintain complete records showing the 
acquisition, disposition, and identification of all animals. (Tr. 41) 

B. Respondent failed to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Tr. 41) 

21. On January 3, 1990, APHIS inspected respondent’s facility (CX 4) and 
found that: 

A. Respondent failed to maintain a written program of veterinary care 
under the supervision and assistance of a doctor of veterinary medicine. (Tr. 
50-51) 

B. Respondent failed to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Tr. 42) 

C. Respondent failed to store food for animals so as to adequately 
protect it against infestation or contamination by vermin. (Tr. 43-44) 

D. Respondent failed to remove and dispose of animal wastes so as to 
minimize vermin infestation, odors, and disease hazards. (Tr. 44-46) 

E. Respondent failed to provide a suitable method to rapidly eliminate 
excess water frém outdoor housing facilities for animals. (Tr. 46-48) 

F. Respondent failed to keep primary enclosures for animals clean. 
(Tr. 49-50) 

22. On August 4, 1989, APHIS inspected respondent’s facility (CX 5) and 
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found that: 

A. Respondent failed to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Tr. 51) 

23. On July 11, 1989, APHIS inspected respondent’s facility (CX 6) and 
found that: 

A. Respondent failed to maintain complete records showing the 
acquisition, disposition, and identification of all animals. (Tr. 53-54) 

B. Respondent failed to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Tr. 53) 

C. Respondent failed to store food for animals so as to adequately 
protect it against infestation or contamination by vermin. (Tr. 53) 

D. Respondent failed to establish and maintain an effective program 
of pest control. (Tr. 54-56) 

E. Respondent failed to provide veterinary care to an animal in need 
of care. (Tr. 56-58) 

24. On June 16, 1989, APHIS inspected respondent’s facility (CX 7) and 
found that: 

A. Respondent failed to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Tr. 59) 

B. Respondent failed to store food for animals so as to adequately 
protect it against infestation or contamination by vermin. (Tr. 60) 

C. Respondent failed to remove and dispose of animal wastes so as to 
minimize vermin infestation, odors, and disease hazards. (Tr. 60-61) 

D. Respondent failed to provide a suitable method to rapidly eliminate 
excess water from outdoor housing facilities for animals. (Tr. 61) 

E. Respondent failed to provide an animal with a primary enclosure 
that was constructed and maintained so as to provide sufficient space to allow 
the animal to turn about freely and to easily stand and sit in a comfortable 
normal position. (Tr. 62) 

F. Respondent failed to keep food receptacles for animals clean. (Tr. 
63) 

G. Respondent failed to provide veterinary care to an animal in need 
of care. (Tr. 64) 
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H. Respondent failed to maintain complete records showing the 
acquisition, disposition, and identification of all animals. (Tr. 65) 

25. On May 15, 1989, APHIS inspected respondent’s facility (CX 8) and 
found that: 

A. Respondent failed to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Tr. 66) 

B. Respondent failed to keep food receptacles for animals clean. (Tr. 
66) 

C. Respondent failed to maintain complete records showing the 
acquisition, disposition, and identification of all animals. (Tr. 67) 

D. Respondent failed to provide an animal kept outdoors with adequate 
shelter from inclement weather. (Tr. 67) 

E. Respondent failed to keep primary enclosures for animals clean. 
(Tr. 69-70) 

F. Respondent failed to provide a suitable method to rapidly eliminate 
excess water from outdoor housing facilities for animals. (Tr. 69) 

G. Respondent failed to maintain animals in primary enclosures in 
compatible groups. (Tr. 67) 

26. On February 16, 1989, APHIS inspected respondent’s facility (CX 9) 
and found that: 

A. Respondent failed to maintain complete records showing the 
acquisition, disposition, and identification of all animals. (Tr. 77) 

B. Respondent failed to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Tr. 71) 

C. Respondent failed to store food for animals so as to adequately 
protect it against infestation or contamination by vermin. (Tr. 71) 

D. Respondent failed to keep food receptacles for animals clean. (Tr. 
72-73) 

E. Respondent failed to utilize a sufficient number of employees to 
maintain the prescribed level of husbandry practices. (Tr. 73-76) 

F. Respondent failed to maintain animals in primary enclosures in 
compatible groups. (Tr. 76-77) 

Conclusions 


27. The Secretary has jurisdiction in this matter. (Finding 3) 








ALEX PASTERNAK 187 
52 Agric. Dec. 180 


28. Respondent is an exhibitor as defined in the Act. (Finding 2) 

29. On February 26, 1991, the respondent willfully violated section 
2.131(a)(1) of the regulations (9 C.F.R. § 2.131(a)(1)) by handling a leopard 
in a manner which caused trauma, behavioral stress, physical harm, and 
unnecessary discomfort. (Findings 4, 5, 6, 7, 8) 

30. On February 26, 1991, the respondent willfully violated section 
2.131(a)(2)(i) of the regulations (9 C.F.R. § 2.131(a)(2)(i)) by handling a 
leopard in a manner which was physically abusive. (Finding 9) 

31. On February 26, 1991, the respondent willfully violated section 
2.131(b)(4) of the regulations (9 C.F.R. § 2.131(b)(4)) by using drugs, such as 
tranquilizers, to facilitate the public handling of a leopard. (Findings 10, 11, 
12, 13, 14, 15, 16) 

32. On october 4, 1990, the respondent willfully violated section 10 of the 
Act (7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations (9 C.F.R. § 
2.75(b)(1)) by failing to maintain complete records showing the acquisition, 
disposition, and identification of animals. (Findings 17, 18) 

33. On October 4, 1990, the respondent willfully violated section 2.40 of 
the regulations (9 C.F.R. § 2.40) by failing to maintain a written program of 
veterinary care under the supervision and assistance of a doctor of veterinary 
medicine. (Findings 17, 18) 

34. On October 4, 1990, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.125(a) of the standards 
(9 C.F.R. § 3.125(a)) by failing to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a reinforced and suitable perimeter fence to 
contain the animals, and to restrict the entrance of other animals. 
(Findings 17, 18) 

35. On March 24, 1990, the respondent willfully violated sections 
2.131(b)(1) and (c)(2) of the regulations (9 C.F.R. §§ 2.131(b)(1) and (c)(2) 
by failing to provide a sufficient distance or barrier between animals and the 
general viewing public during a public exhibition, and by failing to have an 
identifiable employee or attendant present during periods of public contact. 
(Findings 17, 19) 

36. On March 24, 1990, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.128 of the standards 
(9 C.F.R. § 3.128) by failing to provide an animal with a primary enclosure 
that was constructed and maintained so as to provide sufficient space to allow 
the animal to turn about freely and to easily stand and sit in a comfortable 
normal position. (Findings 17, 19) 
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37. On January 31, 1990, the respondent willfully violated section 10 of the 
Act (7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations by failing to 
maintain complete records showing the acquisition, disposition, and 
identification of animals. (Findings 17, 20) 

38. On January 31, 1990, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.125(a) of the standards 
(9 C.F.R. § 3.125(a)) by failing to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Findings 17, 20) 

39. On January 3, 1990, the respondent willfully violated section 2.40 of 
the regulations (9 C.F.R. § 2.40) by failing to maintain a written program of 
veterinary care under the supervision and assistance of a doctor of veterinary 
medicine. (Findings 17, 21) 

40. On January 3, 1990, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.125(a) of the standards 
(9 C.F.R. § 3.125(a)) by failing to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Findings 17, 21) 

41. On January 3, 1990, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.125(c) of the standards 
(9 C.F.R. § 3.125(c)) by failing to store food so as to adequately protect it 
against infestation or contamination by vermin. (Findings 17, 21) 

42. On January 3, 1990, the respondent wilfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.125(d) of the standards 
(9 C.F.R. § 3.125(d)) by failing to remove and dispose of animal wastes so as 
to minimize vermin infestation, odors, and disease hazards. (Findings 17, 21) 

43. On January 3, 1990, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.127(c) of the standards 
(9 C.F.R. § 3.127(c)) by failing to provide a suitable method to rapidly 
eliminate excess water from outdoor housing facilities for animals. (Findings 
17, 21) 

44. On January 3, 1990, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.131(a) of the standards 
(9 C.F.R. § 3.131(a)) by failing to keep primary enclosures for animals clean. 
(Findings 17, 21) 

45. On August 4, 1989, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.125(a) of the standards 
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(9 C.F.R. § 3.125(a)) by failing to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Findings 17, 22) 

46. On July 11, 1989, the respondent willfully violated section 10 of the Act 
(7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations by failing to 
maintain complete records showing the acquisition, disposition, and 
identification of animals. (Findings 17, 23) 

47. On July 11, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.134(b) of the standards 
(9 C.F.R. § 3.134(b)) by failing to provide veterinary care to an animal in need 
of care. (Findings 17, 23) 

48. On July 11, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.125(a) of the standards 
(9 C.F.R. § 3.125(a)) by failing to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Findings 17, 23) 

49. On July 11, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.125(c) of the standards 
(9 C.F.R. § 3.125(c)) by failing to store food so as to adequately protect it 
against infestation or contamination by vermin. (Findings 17, 23) 

50. On July 11, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.131(d) of the standards 
(9 C.F.R. § 3.131(d)) by failing to establish and maintain an effective program 
of pest control. (Findings 17, 23) 

51. On June 16, 1989, the respondent willfully violated section 10 of the 
Act (7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations by failing to 
maintain complete records showing the acquisition, disposition, and 
identification of animals. (Findings 17, 24) 

52. On June 16, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.134(b) of the standards 
(9 C.F.R. § 3.134(b)) by failing to provide veterinary care to an animal in need 
of care. (Findings 17, 24) 

53. On June 16, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.125(a) of the standards 
(9 C.F.R. § 3.125(a)) by failing to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
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and to restrict the entrance of other animals. (Findings 17, 24) 

54. On June 16, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.125(c) of the standards 
(9 C.F.R. § 3.125(c)) by failing to store food so as to adequately protect it 
against infestation or contamination by vermin. (Findings 17, 24) 

55. On June 16, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.125(d) of the standards 
(9 C.F.R. § 3.125(d)) by failing to remove and dispose of animal wastes so as 
to minimize vermin infestation, odors, and disease hazards. (Findings 17, 24) 

56. On June 16, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.127(c) of the standards 
(9 C.F.R. § 3.127(c)) by failing to provide a suitable method to rapidly 
eliminate excess water from outdoor housing facilities for animals. (Findings 
17, 24) 

57. On June 16, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.128 of the standards 
(9 C.F.R. § 3.128) by failing to provide an animal with a primary enclosure 
that was constructed and maintained so as to provide sufficient space to allow 
the animal to turn about freely and to easily stand and sit in a comfortable 
normal position. (Findings 17, 24) 

58. On June 16, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.129(b) of the standards 
(9 C.F.R. § 3.129(b)) by failing to keep food receptacles for animals clean. 
(Findings 17, 24) 

59. On May 15, 1989, the respondent willfully violated section 10 of the 
Act (7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations by failing to 
maintain complete records showing the acquisition, disposition, and 
identification of animals. (Findings 17, 25) 

60. On May 15, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.125(a) of the standards 
(9 C.F.R. § 3.125(a)) by failing to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Findings 17, 25) 

61. On May 15, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C:F.R. § 2.100(a)) and section 3.127(b) of the standards 
(9 C.F.R. § 3.127(b)) by failing to provide an animal kept outdoors with 
adequate shelter from inclement weather. (Findings 17, 25) 

62. On May 15, 1989, the respondent willfully violated section 2.100(a) of 
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the regulations (9 C.F.R. § 2.100(a)) and section 3.127(c) of the standards 
(9 C.F.R. § 3.127(c)) by failing to provide a suitable method to rapidly 
eliminate excess water from outdoor housing facilities for animals. (Findings 
17, 25) 

63. On May 15, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.129(b) of the standards 
(9 C.F.R. § 3.129(b)) by failing to keep food receptacles for animals clean. 
(Findings 17, 25) 

64. On May 15, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.131(a) of the standards 
(9 C.F.R. § 3.131(a)) by failing to keep primary enclosures for animals clean. 
(Findings 17, 25) 

65. On May 15, 1989, the respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 3.133 of the standards 
(9 C.F.R. § 3.133) by failing to maintain animals in primary enclosures in 
compatible groups. (Findings 17, 25) 

66. On February 16, 1989, the respondent willfully violated section 10 of 
the Act (7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations by failing 
to maintain complete records showing the acquisition, disposition, and 
identification of animals. (Findings 17, 26) 

67. OnFebruary 16, 1989, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.125(a) of the standards 
(9 C.F.R. § 3.125(a)) by failing to construct a facility which was structurally 
sound and appropriate for the animals involved (lions, tigers, cougars, and 
leopards), in that it lacked a suitable perimeter fence to contain the animals, 
and to restrict the entrance of other animals. (Findings 17, 26) 

68. On February 16,1989, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.125(c) of the standards 
(9 C.F.R. § 3.125(c)) by failing to store food so as to adequately protect it 
against infestation or contamination by vermin. (Findings 17, 26) 

69. OnFebruary 16, 1989, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.129(b) of the standards 
(9 C.F.R. § 3.129(b)) by failing to keep food receptacles for animals clean. 
(Findings 17, 26) 

70. OnFebruary 16, 1989, the respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and section 3.132 of the standards 
(9 C.F.R. § 3.132) by failing to utilize a sufficient number of employees to 
maintain the prescribed level of husbandry practices. (Findings 17, 26) 

71. OnFebruary 16, 1989, the respondent willfully violated section 2.100(a) 
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of the regulations (9 C.F.R. § 2.100(a)) and section 3.133 of the standards 
(9 C.F.R. § 3.133) by failing to maintain animals in primary enclosures in 
compatible groups. (Findings 17, 26) 


Discussion 


The policy of the Animal Welfare Act at 7 U.S.C.A. § 2131 (West 1988) 
provides as follows: 


The Congress finds that animals and activities which are regulated 
under this chapter are either in interstate or foreign commerce or 
substantially affect such commerce or the free flow thereof, and that 
regulation of animals and activities as provided in this chapter is 
necessary to prevent and eliminate burdens upon such commerce and to 
effectively regulate such commerce, in order-- 


(1) to insure that animals intended for use in research facilities 
or for exhibition purposes or for use as pets are provided humane 
care and treatment; 


(2) to assure the humane treatment of animals during 
transportation in commerce; and 


xx ee * 


The Act itself provides at 7 U.S.C.A. § 2140 (West 1988) that exhibitors 
shall maintain such records as the Secretary may require. And, at 7 U.S.C.A. 
§§ 2143, 2151 (West 1988), the Secretary is authorized to issue such 
regulations and standards as may be appropriate to effectuate the intent of the 
Act. 

Failure to abide by the Act, regulations and standards may result in the 
imposition of sanctions; the revocation or suspension of the exhibitor’s 
license, 7 U.S.C.A. § 2149(a) (West 1988), the imposition of cease and desist 
orders and the levying of civil penalties, 7 U.S.C.A. § 2149(b) (West 1988). 

The evidence in this case, based in part upon admissible hearsay, is 
determined to be substantial, Richardson v. Perales, 402 U.S. 389, 91 S. Ct. 
1420, 28 L.Ed.2d 842, and found to be reliable and probative. It is also largely 
indisputed. See, Respondent’s Proposed Findings of Fact filed December 10, 
1992. 
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Mr. Pasternak owns more than the usual number of large cats. He is 
responsible for the care of some 20 carnivores.’ He is an exhibitor, and a 
licensee of the Department. Therefore, his past failures to abide by the Act, 
the regulations and the standards as they existed on the dates of the alleged 
infractions, Pet Paradise, Inc., 51 Agric. Dec. 1047, 1062 (AWA Dkt. No. 90-2) 
(September 16, 1992) require the imposition of sanctions. 

However, prior to the entry of the order herein, consideration will be given 
to 7 U.S.C.A. § 2149(b) (West 1988) which provides that: 


. . . The Secretary shall give due consideration to the appropriateness of 
the penalty with respect to the size of the business of the person 
involved, the gravity of the violation, the person’s good faith, and the 
history of previous violations.“ (Footnote omitted.) 


Mr. Pasternak has displayed attempts to comply with the requests of the 
Department’s inspectors. However, the number of violations, the frequency 
of those violations and the scope of deficiencies require that Mr. Pasternak’s 
attention be focused on important matters. This hearing produced evidence 
which established that Mr. Pasternak has failed to maintain records, failed to 
provide veterinary care, and failed to comply with the standards affecting all 
aspects of cat care. The evidence shows physical abuse. (Conclusions 29, 30, 
31) It shows that during the visits by the Department’s inspectors, 
Mr. Pasternak was advised of the steps that needed to be taken to obtain 
compliance. (Tr. 29-36, 41, 44) Mr. Pasternak was given written notice of 
deficiencies (Tr. 204-205), and so, he knew that his lack of correct action was 
viewed as a serious failure. 

While Mr. Pasternak has sought the protection of the bankruptcy laws, See 
Notice filed November 18, 1992, the bar at 11 U.S.C.A. § 362(b)(4) (West 
1993) does not restrict the Department’s ability to obtain the corrective action 
required to maintain and preserve the welfare of animals. See Complaint 
Counsel’s Filing of November 12, 1992. 

Accordingly, the following order is entered. 


*The Department has applied its regulations and standards affecting "cats" to lions. See, Gus 
White III and Betty White, 49 Agric. Dec. 123, 141 (AWA Dkt. No. 425) (February 8, 1990). 
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Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from operating as an exhibitor within the meaning of 
the Act and regulations without: 

(a) Maintaining complete records showing the acquisition, deposition, 
and identification of animals; 

(b) Maintaining a current, written program of veterinary care under the 
supervision of a veterinarian; 

(c) Providing veterinary care to animals as needed; 

(d) Providing a suitable method for the removal and disposal of animal 
wastes from the facility; 

(e) Providing the animals with shelter from inclement weather; 

(f) Providing a suitable method to rapidly eliminate excess water from 
the facility; 

(g) Maintaining the facility so that it is structurally sound and in good 
repair, and appropriate for the animals involved, in order to protect the 
animals from injury and to contain the animals, including maintaining a 
suitable perimeter fence; 

(h) Providing enclosures for animals that are constructed and 
maintained so as to provide sufficient space to allow each animal to turn 
about freely and to easily stand, sit and lie in a comfortable normal position; 

(i) Providing a sufficient distance or barrier during public exhibition 
between animals and the general viewing public, and having an identifiable 
employee or attendant present during periods of public contact; 

(j) Storing food so as to adequately protect it against infestation or 
contamination by vermin; 

(k) Cleaning primary enclosures for animals as required; 

(I) Establishing and maintaining an effective program for the control 
of pests; 

(m) Cleaning food receptacles for animals as required; 

(n) Utilizing a sufficient number of employees to maintain the 
prescribed level of husbandry practices; 

(0) Maintaining animals in primary enclosures in compatible groups; 

(p) Handling animals in a manner which does not cause trauma, 
behavioral stress, physical harm, and unnecessary discomfort; 

(q) Handling animals in a manner which is not physically abusive; and 
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(r) Refraining from using drugs, such as tranquilizers, to facilitate the 
public handling of animals. 

2. Respondent is assessed a civil penalty of $10,000, which shall be paid by 
certified check or money order made payable to the Treasurer of the United 
States. 

3. Respondent’s license is suspended for a period of one year and 
continuing thereafter until he demonstrates to the Animal and Plant Health 
Inspection Service (APHIS) that he is in full compliance with the Act and the 
regulations and standards issued thereunder and this order, including payment 
of the civil penalty assessed against him. It is respondent’s responsibility to 
contact APHIS to arrange for an inspection of his facility in order to 
demonstrate that he is in compliance. When respondent demonstrates to 
APHIS that he has satisfied these conditions, a supplemental order will be 
issued in this proceeding upon the motion of APHIS, terminating the 
suspension. 

This decision and order shall become final without further proceedings 
thirty-five (35) days after service hereof unless appealed to the Judicial Officer 
within thirty (30) days after service, as provided in the Rules of Practice (7 
C.F.R. §§ 1.142, 1.145). 

This Order shall take effect on the eleventh (11th) day after this decision 
becomes final. 

Copies hereof shall be served upon Mr. Pasternak and counsel. 

[This Decision and Order became final June 18, 1993.-Editor] 










































FOOD STAMP ACT 
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Food Stamp Act - Savings statute - Procedural default. 


The Court of Appeals for the First Circuit affirmed the district court’s grant of summary 
judgment upholding sanctions imposed by the Food and Nutrition Service for excessive 
irregularities in the Massachusetts food stamp program. Although the sanctions were based on 
quality control provisions that had been repealed, the Court found that the state’s liability had 
been preserved under the savings statute. Massachusetts argued unsuccessfully that because 
provisions in the repealed program allowed waiver of the sanctions, based on subsequent 
corrective measures, no liability had been incurred because such waiver had never been denied. 
Although the sampling methodology chosen by FNS was flawed, causing the risk of error and 
penalties to weigh more heavily on the states than the federal government, the Court found that 
the sampling technique was no less accurate than the alternative methods available and the 
occasional unfairness which resulted was not sufficient to undermine the legality of the 
administrative scheme. The state alleged that FNS violated its own regulations with regard to 
sample size. However, the Court held that Massachusetts’s failure to make this objection before 
the Food Stamp Appeal Board was a procedural default which prevented the state from raising 
the issue on appeal, absent a showing of exceptional circumstances. The doctrine of procedural 
default which requires parties to develop their argument in the administrative setting, serves 
several salutary purposes. It allows the agency to apply its expertise, exercise informed discretion 
and create a more finely tuned record for judicial review. It also promotes judicial economy, and 
solidifies agency autonomy by allowing the agency to monitor its own mistakes. Although 
Massachusetts had raised facts before FNS which provided a potential basis for a good cause 
waiver and possibly warranted a waiver, these facts did not entitle the state to a waiver as a 
matter of right. The Court concluded that FNS’s denial of the waiver was not arbitrary and 
capricious inasmuch as the decision was "based upon a plausible and essentially uncontested set 
of reasons documented in the record and consistent with existing regulations" which met "the low 
quantum of justification necessary to deny a discretionary waiver." 


Appeal from the District of Massachusetts. Before Selya and Cyr, Circuit Judges, and 
Higginbotham, Senior Circuit Judge for the Third Circuit, sitting by designation. 


Douglas H. Wilkins, Assistant Attorney General, and Scott Harshbarger, Attorney General, for 
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appellant. 

Deborah Ruth Kant and Barbara C. Biddle, Attorneys, Civil Division, Department of Justice; 
Stuart M. Gerson, Assistant Attorney General; and A. John Pappalardo, United States Attorney, 
for appellees. 

Arvid E. Roach, II, Virginia G. Watkin, Thomas H. Odom, and Covington & Burling for amici 
curiae. 


UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT 


Selya, Circuit Judge. In federal fiscal year (FY) 1982, lasting from October 
1, 1981 through September 30, 1982, the Commonwealth of Massachusetts 
distributed food stamps far exceeding the margin of error allowable under 
applicable federal regulations. Consequently, Food and Nutrition Service 
(FNS), the branch of the United States Department of Agriculture responsible 
for overseeing the food stamp program, imposed a punitive sanction. 

Massachusetts unsuccessfully appealed the sanction to the Food Stamp 
Appeal Board (the Board). It then sought judicial review in federal district 
court. See 7 USC §2023 (1982). The court granted summary judgment in 
favor of the defendants, ‘albeit in two steps. See Massachusetts v. United 
States, 737 F. Supp. 120 (D. Mass 1990) (Massachusetts I); Massachusetts v. 
United States, 788 F. Supp. 1267 (D. Mass 1992) (Massachusetts II). 

Finding the penalty hard to swallow, the Commonwealth serves up a 
gallimaufry of issues for appellate mastication. Although these issues contain 
some food for thought, they lack true nutritive value. Consequently, we affirm 
the judgment below. 


I, FACTUAL PRELUDE 


Congress designed the Food Stamp Act of 1964, P.L. No. 88-525, 78 Stat 
103 (1964). codified as amended, 7 USC §§ 2011-2030 (1982), to provide low- 
income families with access to government-subsidized foodstuffs. Although 
the coupons were actually disbursed by the participating states, FNS paid fifty 
percent of the administrative costs and one hundred percent of the food 
subsidy costs. In time, the federal government’s generosity produced an 


‘The Commonwealth named a host of federal defendants in its suit, including the United 
States, the Secretary of Agriculture, the Department of Agriculture, the Board, and FNS. For 
ease in reference, we treat the appeal as if the appellees were a single entity. 
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unfortunate side effect; because overpayments were charged to the federal tab, 
states had little incentive to keep distributions in line. To curb this profligacy, 
Congress eventually enacted a quality control program (QCP) to ensure more 
accurate food stamp distribution. The first OCP took effect in 1977. P.L. No. 
95-113, §16, 91 Stat 976 (1977). 

From that point forward, Congress persistently tinkered with the QCP’s 
features. During FY 1982, the QCP required that each state survey a sample 
of its food stamp cases in order to estimate in what percentage of them, it had 
distributed the wrong number of food stamps. After receiving the states’ 
tallies, FNS would set a target error rate (the TER), take a subsample of each 
state’s cases, recheck them for errors, and employ regression analysis to blend 
the federal and state estimates of state error rates into a single estimated 
error rate (the EER) for the state. See 7 USCA §2025(g)(West Supp. 
1981);94 Stat 363 (1980); see also 7 CFR §275.25(d)(6) (1982). If the state’s 
EER surpassed the TER, as determined by FNS, the federal government 
imposed a monetary sanction.” Such fines were calculated by multiplying the 
total dollar value of state-issued food stamps for the fiscal year times the 
difference between the state’s EER and its TER. See 7 CFR §275.25(d)(3) 
(1982). If, however, the state’s EER was below five percent, the state received 
a bonus; the federal government increased its contribution to the program’s 
administrative costs from fifty percent to sixty percent. See 7 CFR 
§275.25(c)(2)(i)(1982). 

In FY 1982, FNS set Massachusetts’s TER at 14.88 percent. After the two 
sovereigns completed their sampling and resolved some mathematical bevues 
by negotiation, FNS figured the EER to be roughly 16.35 percent and, 
accordingly, fined the Commonwealth $1,323,864. The penalty survived 
scrutiny by both the Board and the district court. 

In this appeal, Massachusetts makes four principal claims: (1) that the 
quality control provisions on which the sanction rested were no longer in 
effect when FNS imposed the sanction; (2)that FNS’s sampling methodology 
was so biased as to offend the Food Stamp Act; (3)that FNS’s use of too large 
a sample skewed the results; and (4) that FNS erred in refusing to grant a 
good-cause waiver. We treat these asseverations in sequence. 


*We discuss in fra Part IV the circumstances in which the imposition of a monetary sanction 
might be waived. 








——T——UC( CTU)! 
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II. LACK OF STATUTORY AUTHORITY 


Massachusetts and the amici join in urging that FNS had no authority to 
levy sanctions for FY 1982 because Congress repealed the OCP effective 
October 1, 1982. This claim stems from passage of the Omnibus Budget 
Reconciliation Act (OBRA), P.L. No. 97-253, 96 Stat 763 (1982), enacted in 
September of 1982. OBRA completely revamped the Food Stamp Act’s 
approach to quality control. The legislation repealed the previously existing 
QCP and fashioned a new regimen effective October 1, 1982 (the first day of 
FY 1983). Massachusetts contends that this legislative legerdemain 
undermined FNS’s authority thereafter to impose sanctions for FY 1982. 

It is a hoary rule of the common law that the repeal of a statute eliminates 
any inchoate liability for penalties under the repealed statute. See e.g., United 
States v. Reisinger, 128 US 398, 401 (1888). In order to ameliorate this rule, 
Congress passed a general savings statute providing in pertinent part that the 
"repeal of any statute shall not have the effect to release or extinguish any 
penalty, forfeiture, or liability incurred under such statute ...." 1 USC §109 
(1982). On its face, section 109 seems adequate to preserve the authority by 
which FNS purposed to sanction the Commonwealth. 

In an effort to escape the savings statute’s web, Massachusetts notes that 
the QCP allowed waivers of liability until such a waiver was denied -- an event 
which took place well after October 1, 1982. The court below found this 
argument unpersuasive. See Massachusetts II, 788 F. Supp. at 1269 n.3. So 
do we. The mere fact that Congress grants an agent the power to waive 
sanctions does not turn back the clock and eradicate the reality of the 
underlying violation. Thus, we do not believe Congress intended that liability 
would be deemed "incurred" under federal law, 1 USC § 109, only when all 
opportunities for special dispensations had been exhausted and a previously 
imposed penalty had become irreversible. See, e.g., Standard Oil co. v. Federal 
Energy Admin., 612. F.2d 1291, 1294 n.3 (Temp. Emer. Ct. App. 1979) 
(explaining why costs should be deemed "incurred" even before the amount 
has become certain). Rather, we think Congress intended that states incur 
liability for their food stamp errors at the conclusion of the six-month 


3Since we can find no indication in the record that Massachusetts raised this issue before 
the Board, the point is at least arguably waived. But, because the issue goes to the Board’s 
jurisdiction and because the appellees have not advanced a claim of waiver, we choose to address 
it, notwithstanding the possible incidence of procedural default. 
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monitoring period, 7 USCA § 2025(g)(1) (West Supp. 1981) -- a period which, 
in this case, ended September 30, 1982. 

We have two main reasons for interpreting the interface between the Food 
Stamp Act and the savings statute in this way. In the first place, it appears 
well established that the savings statute was designed to prevent exactly the 
sort of lapse that Massachusetts argues occurred here. See, e.g., Hamm v. City 
of Rock Hill, 379 US 306, 314 (1964) ("The federal saving statute . . . . was 
meant to obviate mere technical abatement such as . . . a substitution of a new 
statute with a greater schedule of penalties . . . ."); United States v. Holley, 818 
F2d 351, 353 (Sth Cir 1987)(similar). Reading the savings statute to release 
from liability any party who had not yet exhausted after-the-fact remediation 
would hamper the law’s goal, contravene the Supreme Court’s longstanding 
interpretation of how the statute should be applied, and encourage violators 
to petition willy-nilly for discretionary administrative relief in the hope that the 
statutory scheme might be changed betweentimes. 

In the second place, the statutory structure predicates waiver on precedent 
liability. See 7 USCA § 2025(g)(1) (West Supp. 1981) (providing that, under 
the Food Stamp Act’s liability program, an offending state shall pay the 
imposed fine unless the Secretary determines that good cause exists for 
waiver). We do not.think Congress placed the cart to the horse’s rear by 
accident. Had Congress wished waiver considerations to be part and parcel 
of a liability on the absence of those factors that allow the granting of good- 
cause waivers. Congress chose to structure the statute differently, however, 
and we must honor its bipartite design in our interpretation. See, e.g, 
Ingersoll-Rand Co. v. McClendon, 111 S. Ct. 478, 482 (1990); Greenwood Trust 
Co. v. Massachusetts, 971 F.2d 818, 824 (1st Cir. 1992), cert. denied, 61 US LW 
3478 (U.S. 1993). 

We note, too, that legislative statements surrounding the 1982 repeal of the 
QCP, while admittedly less than pellucid, indicate no discernable intent to 
exonerate states for pre-1983 administrative errors. Quite the opposite: the 
legislative history suggests Congress intended to increase the certainty of 
penalties beginning with FY 1983. See S. Rep. No. 504, 97th Cong., 2d Sess. 
70-71, reprinted in 1982 U.S. Code Cong. & Admin. News 1641, 1708-09: 


[T]he . . . major flaw in the existing system [is that][t]he current penalty 
... has proven difficult to apply in practice because of the relatively large 
amounts involved and, as a result, the Secretary has [frequently] chosen 
to waive its application. The sanctions established [by the new statute]. 
. . Should not be waived except when unusual circumstances intervene. 
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Given this purpose, it seems unlikely that Congress intended the 1982 repeal 
to preclude enforcement of the earlier regulations for 1981 and 1982 in 
instances where good-cause reviews were imminent or ongoing, but had not 
yet been decided. 

For these reasons, we reject the Commonwealth’s claim that FNS lacked 
statutory authority to impose the sanctions in question. 


Ill. STATISTICAL METHODOLOGY 


Having confirmed the vitality of the sanction provision, we turn next to the 
Commonwealth’s double-jointed challenge to the statistical methodology that 
FNS employed. Before reaching Massachusetts’s two substantive arguments, 
we think it is useful to explicate the applicable standard of judicial review. 


A. STANDARD OF REVIEW 


The Food Stamp Act provides for de novo review of final administrative 
determinations in the district court.‘ However, this searching standard is 
restricted to liability determinations. See Broad St. Food Mkt., Inc. v. United 
States, 720 F.2d 217, 220 (1st Cir. 1983); Collazo v. United States, 668 F.2d 60, 
65 (ist Cir.1981). It does not spill over to penalty determinations. See Kudkin 
v. Bergland, 626 F.2d 181, 184 (1st Cir. 1980) (holding that, under the Food 
Stamp Act, "administrative remedies or sanctions are subject to a very limited 
judicial review"). A court scrutinizing administrative remedies or sanctions 
imposed under the Food Stamp Act may only overturn those actions that 
appeal arbitrary, capricious, or contrary to law. See Haskel v. United States 
Dep't of Agric., 930 F.2d 816, 820 (10th Cir. 1991); Woodard v. United States, 
725 F.2d 1072, 1077-78 (6th Cir. 1984); Broad St, 720 F.2d at 219-21; Hough 
v. United States Dep’t of Agric., 707 F.2d 866, 869(Sth Cir. 1983); Kudkin, 626 
F.2d at 184-85. 


“The statute provides in pertinent part: 


[A] State agency ... may obtain judicial review [of a final administrative determination] by filing 
a complaint against the United States in the United States court for the district in which it 
resides or is engaged in business.... The suit...shall be a trial de novo by the court in which the 
court shall determine the validity of the questioned administrative action in issue. 


7 USC § 2023(a) (1982) 
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To be sure, both Broad St. and Kulkin involved (1)factual findings anent the 
culpability of food store owners who accepted food stamps as compensation 
for prohibited goods, and (2)determinations about what sanctions were 
condign, given the identities of the violators and the nature of the violations. 
See Broad St., 720 F.2d at 219; Kulkin, 626 F.2d at 182-83. The question in 
the instant case is more complex because the two parts of the calculus -- 
liability and sanctions -- are imbricated: FNS’s determination that 
Massachusetts’s EER was unacceptably high essentially determined both the 
Commonwealth’s liability and the amount of the resultant sanction. See 7 
CFR § 275.25(d)(3)(1982) (explicated supra pp. 3-4) 

Notwithstanding this conflation of liability and remediation, a reviewing 
court’s path remains clear. Where liability is at issue, section 2023(a) requires 
that courts review administrative determinations de novo. If this statutory 
bedrock is to endure, inexorably mixed issues of liability and sanctions must 
likewise be assessed de novo, even if such a penetrating standard of judicial 
review intrudes to some extent into agency decisionmaking in the sanctions 
area. Thus, insofar as the Commonwealth’s assignments of error implicate the 
validity of the EER and, therefore, the amount of the penalty levied, plenary 
review is indicated. 

We are quick to remark, however, that de novo review in cases of this genre 
does not give courts an entirely free hand. Where, as here, the issues before 
the court are legal in nature, de novo review of an administrative matter does 


not mean that the district court must devise an entirely new regulatory 
scheme. Rather, in respect to liability issues, the court must ensure that the 
agency has followed its own regulations and that those regulations do not 
exceed the scope of the agency’s mandate. With these precepts in mind, we 
now address the Commonwealth’s statistical arguments. 


B. Statistical Bias 


In order to estimate Massachusetts’s food stamp error rate and thereby 
determine what (if any) sanction might be appropriate, FNS sampled 194 of 


Because the court of appeals and the district court are constrained to apply exactly the 
same standards of judicial review in these situations, we cede no deference to the district court’s 
views. See Lloyd v. Georgia Gulf Corp., 961 F.2d 1190, 1193 (Sth Cir. 1992); Terry A. Lambert 
Plumbing, Inc. v. Western Sec. Bank, 934 F.2d 976, 979 (8th Cir. 1991). 
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the Commonwealth’s cases for compliance. Massachusetts and the amici urge 
that the appellees’ sampling methodology is unlawful because the risk of error 
inherent in FNS’s approximation is not evenly shared between the state and 
the federal government. Because FNS’s statistical method effectively 
determines the Commonwealth’s liability as well the amount of the sanction 
to be imposed, our review of the statistical bias claim is plenary. 

We start with the obvious: FNS’s sampling is no different than any other 
Statistical sampling in that it cannot produce results that reflect the actual 
error rate with unerring accuracy . Thus, whatever sampling technique is 
used, the EER will sometimes underestimate and sometimes overestimate a 
state’s actual error rate. Massachusetts recognizes this fact of statistical life 
but complains that it must foot the bill for overestimation by paying sanctions 
although if underestimations occur it reaps no corresponding benefit (e.g., 
credits that could be used to offset future penalties). As a matter of pure 
mathematics, the Commonwealth’s theory appears to hold water. Under the 
federal scheme, the risk of error causes the penalty provision to weigh more 
heavily on the states than on the federal government. Nonetheless, we do 
not see how this circumstance renders the scheme unlawful. 

The Food Stamp Act provides that a state is liable for "the dollar value 
equivalent of the State agency’s payment error rate, as determined by the 
Secretary," to the extent it exceeds the higher of the national payment rate or 
the state error payment rate minus the national rate of error reduction. 7 
USCA § 2025(g) (West Supp. 1981). There are a number of mechanisms by 
which FNS could implement this statutory directive, each with incumbent 
advantages and disadvantages. Massachusetts suggests that this court’s right 
to review liability determinations de novo leaves us free to rethink the 
regulatory choice among these various options. 

We do not agree. The power of plenary judicial review does not obviate 
the devoir of persuasion in a food stamp case in which a plaintiff challenges 
the validity of the regulatory mosaic. See Kulkin, 626 F.2d at 183. To carry 
its burden, the plaintiff must still show that the federal agency exceeded its 
statutory or constitutional authority. An attempt to make such a showing 
must frankly recognize that the art of regulation involves line-drawing. When 
Congress entrusts an agency with the responsibility for drawing lines, and the 


SOf course, the states profit from a similar bias when FNS awards bonuses for lower error 
rates. In that instance, the federal government bears the cost of underestimating state error 
rates but gains no offsetting advantage from overestimates. 








204 FOOD STAMP ACT 


agency exercises that authority in a reasonable way, neither the fact that there 
are other possible places at which the line could be drawn nor the fact that 
the administrative scheme might occasionally operate unfairly from a 
particular participant’s perspective is sufficient, standing alone, to undermine 
the scheme’s legality. See Knebel v. Hein, 429 U.S. 288, 294 (1977)(holding 
that the availability of more equitable food stamp regulations does not render 
the Secretary’s particular regulatory scheme invalid); Louisiana v. Black, 694 
F.2d 430, 431-32 (Sth Cir. 1982)(same); see also Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 843 n.11 (1984) ("The court 
need not conclude that the agency construction was the only one it permissibly 
could have adopted. . .to uphold [it]. . . .") (collecting cases); Mourning v. 
Family Publications Serv., Inc., 411 U.S. 356, 371 (1973) ("That some other 
remedial provision might be preferable is irrelevant."). In other words, so 
long as the administrative scheme is a valid exercise of the agency’s authority, 
whether or not a perfect exercise of that authority, the courts must honor it. 
See Sprandel v. Secretary of HHS, 838 F.2d 23, 27 (1st Cir. 1988) (per curiam) 
(observing that where administrative line-drawing is involved, "there are no 
perfect solutions"). 

These principles are dispositive here. Massachusetts argues, in effect, that 
a system of credits and debits for each state would be preferable to, and fairer 
than, the statistical methodology selected by FNS. Whether or not this is so, 
the Commonwealth has not demonstrated that the system selected by FNS is 
an irrational one, that it is arbitrarily conceived, that it is profoundly flawed, 
or that it operates in a wholly capricious manner. Congress directed that the 
error rate was to be “determined by the Secretary," "7 USCA § 2025(g) (West 
Supp. 1981), and the Secretary implemented this directive through the 
application of what all parties agree is routine statistical sampling. The 
enabling statute itself sets out the arithmetic mechanism for determining the 
sanction, given the error rate; the Secretary has followed this command, albeit 
without refining his statistical estimates. The Secretary might, as 
Massachusetts advocates, have installed a more intricate and sensitive 
statistical system, but doing so would not necessarily have represented an 
improvement. The proposed alternatives would by all accounts be more 
complicated to administer and could well prove less of a deterrent to 
administrative errors. 

In terms of our analogy, the line drawn by FNS, as the Secretary’s designee, 
seems to have been plotted sensibly, if not with perfect precision; that is, FNS 
chose a configuration consistent with statutory imperatives and well within the 
universe of plausible approaches. Because the administrative scheme did not 
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exceed the agency statutory discretion, summary judgement was properly 
granted on this issue. See Valley Citizens for a Safe Env’t v. Aldridge, 886 F.2d 
458, 469 (ist Cir. 1989) (finding that reasonableness of agency action 
supported summary judgment); Kulkin, 626 F.2d at 183 (upholding summary 
judgment where the disputed facts were immaterial to the plaintiff's ultimate 
burden at trial). 


C. Oversampling 


The Commonwealth also asserts that FNS violated its own regulations 
When it took a subsample comprised of 194 food stamp cases (as opposed to 
the 180 cases specified in 7 CFR § 275.3(c)(1)(1981)). The district court, 
while noting that Massachusetts had not raised the issue before the Board, see 
Massachusetts I, 737 F. Supp at 122 n.3, reached the merits and ruled that the 
regulations, while mentioning 180 cases, did not set a maximum subsample 
size. Id. at 127. For our part, we see no reason to delve behind the 
Commonwealth’s procedural default.’ Accordingly, we hold that 
Massachusetts, by neglecting to raise this claim before the Board, waived any 
right to object to the sample size.® 

In the usual administrative law case, a court ought not to consider points 
which were not seasonably raised before the agency. See United States v. L.A. 
Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952)(discussing the "general rule 
that courts should not topple over administrative decisions unless the 


7Our inquiry into procedural default has been hindered by the Commonwealth’s failure to 
follow Fed. R. App.P. 30(d) and include an index in its appendix of excerpts from the 
administrative record. This failure is exacerbated by other shortcomings in the main appendix: 
various pages are missing, illegible, and/or out of sequence. It is, of course, an appellant’s 
obligation "to provide this court with an appendix sufficient to support its points on appeal." 
United States v. One Motor Yacht Named Mercury, 527 F.2d 1112, 1113 (1st Cir 1975). When as 
now, an appellant shirks this duty, it must bear the onus of any insufficiencies in the record on 
appeal, including inadequacies in the appendix. 


*The parties hare characterized the Commonwealth’s failure to raise the oversampling issue 
as an "exhaustion" problem. We do not view it in that light. Administrative exhaustion and 
waiver can be concurrent concepts at times, see [V Kenneth C. Davis, Administrative Law Treatise 
§ 26:7 (1983), but they are not synonymous here. Because the Board’s decision was final and 
reviewable by the district court, we believe that Massachusetts exhausted its administrative 
remedies. See, e.g., Athehertua-Vanegas v. Immigration & Naturalization Serv., 876 F.2d 238, 240 
(ist Cir. 1989). 
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administrative body. . .has erred against objection made at the time 
appropriate under its practice"); Khalaf v. Immigration & Naturalization Serv., 
909 F.2d 589, 592 (1st Cir. 1990)(explaining that issues not raised before an 
administrative appeal board cannot be adjudicated in the court of judicial 
review); Removatron Int’l Corp. v. FTC, 884 F.2d 1489, 1493-94(1st Cir. 1989); 
Colin K. v. Schmidt, 715 F.2d 1, 5-6(1st Cir. 1983). 

The doctrine of procedural default in the administrative context is 
analogous to the established rule that appellate courts will not entertain 
arguments which could have been, but were not, raised in the trial court. See, 
e.g. Clauson v. Smith, 823 F.2d 660, 666 (1st Cir. 1987)(collecting cases). As 
in the trial court/appellate court analogy, requiring parties to develop their 
arguments in the administrative setting before seeking judicial review serves 
several salutary purposes. We list three such purposes that have direct 
bearing in this instance. 

First, when the administrative agency is given an opportunity to address a 
party’s objections, it can apply its expertise, exercise its informed discretion, 
and create a more finely tuned record for judicial review. By way of 
illustration, if Massachusetts had appropriately raised the oversampling issue 
in this case, we would now have the benefit of both the Board’s interpretation 
of the applicable regulations and its expert opinion concerning the ultimate 
effect of the augmented sample size. Though different administrative 
conclusions deserve different degrees of deference, it is essential to the proper 
development of administrative law that courts exercise their function of 
judicial review on well-rounded record. See McKart v. United States, 395 U.S. 
185, 194 (1969), see also Valley Citizens, 886 F.2d at 469 (observing that "the 
place to attack standard methodology, at least in the first instance, is before 
the agency, not before a reviewing court"). 

A second reason for applying strict rules of procedural default in the 
administrative context is to promote judicial economy. A claim seasonably 
presented to the appropriate administrative body has an appreciable chance 
of being put to rest, or at least narrowed, before it depletes the heavily 
burdened resources of the federal courts. Massachusetts, the amici, and the 
court below all relate previous instances where there were problems with 
sample sizes and, consequently, the board overturned FNS sanctions. See, e.g., 
Massachusetts I, 737 F. Supp. at 122. Thus, raising the issue before the Board 
might well have led to its resolution, once and for all. 

Finally, enforcing procedural default solidifies the agency’s autonomy by 
allowing it the opportunity to monitor its own mistakes and by ensuring that 
regulated parties do not simply turn to the courts as a tribunal of first resort. 
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A double whammy would result if Article ITI judges encouraged such end runs 
by demonstrating a willingness to hear all challenges to regulatory action 
regardless of whether the parties raised those challenges before the affected 
agency: power would drain from the agencies and administrative appeals 
would flood the federal courts. 

To be sure, there are exceptional circumstances under which a court might 
dispense with the raise-or-waive rule in the administrative law context. Cf, 
e.g., United States v. La Guardia, 902 F.2d 1010, 1012-13 (1st Cir. 1990) 
(explaining why, in a criminal case, the court of appeals would exercise its 
discretion to review a particular constitutional claim that had not been raised 
in the trial court). As a general matter, however courts will not entertain an 
issue that the parties failed to raise in the proper administrative venue unless 
the issue is jurisdictional in nature or some other compelling reason exists. 
See Tucker Truck Lines, 344 U.S. at 38; Rana v. United States, 813 F.2d 887, 
889-90 & n.2 (4th Cir. 1987). The Commonwealth tenders no such 
justification here. 

Whether FNS appropriately followed its own regulations in regard to 
sampling, and the effect and consequences of any failure to do so, are matters 
which in no way implicate jurisdictional concerns. On the contrary, they 
present the sort of problems routinely within the Board’s purview and at the 
heart of its expertise. The Commonwealth has advanced no palatable excuse 
for failing to raise the oversampling issue at the proper time and in the proper 
forum. Under these circumstances, we cannot justify any relaxation of the 
customary rule. The Commonwealth waive the oversampling issue.’ 


~ IV. GOOD-CAUSE WAIVERS 


Massachusetts argues that it was entitled to a good-cause waiver as a matter 
of right and that the district court erred in summarily rejecting its 
beseechment. We do not agree. 

Unlike questions of statistical propriety, see supra Part III, the matter of a 
good-cause waiver is not imbricated with a fundamental determination of 


‘Incident to this procedural default is the Commonwealth’s quest for reversal on the ground 
of inconsistent administrative positions. But here, the Commonwealth is hoist with its own 
petard. It did not bring the oversampling issue before the Board, thus depriving the Board of 
the chance to explore the issue in a zoetic context informed by both case-specific facts and 
administrative precedents. Because we cannot judge the Board’s consistency on an issue it did 
not adjudicate, we deem this related claim to be waived as well. 
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liability but relates solely to FNS’s determination of the appropriate sanctions. 
Thus, the Food Stamp Act’s provision for de novo review of liability findings 
does not apply.”° Instead we review the waiver denial to see whether it was 
arbitrary, capricious, or contrary to law. Broad St., 720 F.2d at 220; Kulkin, 
626 F.2d at 184. In so doing, we recognize that an administrative agency 
enjoys great latitude to interpret its own rules as long as those interpretations 
are reasonable. See Martin v. Occupational Safety & Health Rev. Comm’n, 111 
S. Ct. 1170, 1175-76 (1991)(explaining that an “agency’s construction of its own 
regulations is entitled to substantial deference")(quoting Lyng v. Payne, 476 
U.S. 926, 939 (1986)); accord Udall v. Tallman, 380 U.S. 1, 16-17 (1965); 
Federal Labor Regulations Auth. v. United States Dep’t of the Navy, 941 F.2d 
49, 59 (1st Cir. 1991); Dunn v. Secretary of United States Dep’t of Agric., 921 
F.2d 365, 366-67, 369 (1st Cir. 1990). 

It is in the Secretary's realm to grant or deny a good-cause waiver.’ See 
7 USCA § 2025(g)(West Supp. 1981). To obtain such waiver, a state must 
show, at a bare minimum, that one of the following events occurred: (1) 
natural disasters, civil disorders, labor unrest, or other circumstances beyond 
the state’s control, adversely affecting program operations; (2) significant 
caseload growth; (3) legislative changes adversely affecting program 
management; (4) misapplication of federal policy with erroneous approval 
from FNS; or (5) exemplary efforts to reduce the error rate. See 7 CFR § 
275.25(d)(5)(A)-(G). Whereas a threshold showing along these lines may 
qualify a state for a good-cause waiver, the Secretary can still deny the waiver 
if he finds the state’s showing, insufficient either because other factors 


Indeed, the legislative history reveals that Congress explicitly rejected the de novo judicial 
review that Massachusetts would have us indulge on this issue; 


Every State against which the Secretary asserted a claim would have the right to seek 
administrative and judicial review of the claim in accordance with the procedures contained in 
section 14 of the Act. None of these procedures would be applicable to the Secretary’s review 
of the State’s contention that it had good cause for its failure to meet the appropriate level 
error. 


H.R. Rep. No. 788, 96th Cong., 2d Sess. 74 (1980, reprinted in 1980 U.S. Code Cong. & Admin. 
News 843, 907. 


"The Secretary has delegated this power to FNS. See 7 CFR § 275.25(d)(5)(1982). 
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overshadow the applicant’s compendium of exculpatory factors or because a 
particular event or events listed by the applicant cannot withstand objective 
scrutiny.” Jd. 

Massachusetts sought a good-cause waiver on three grounds, viz., caseload 
growth, changes in federal laws, and good faith efforts to reduce its error rate. 
FNS denied the waiver. In so doing, it took much of the wind from 
Massachusetts’s sails. Specifically, FNS explained that Massachusetts’s 
caseload growth was not a sufficient excusatory fact because the figure was 
bloated by onetime social security "cash-ins"; that new legislation was not a 
factor because the state had four months to adapt to changes in the law; and 
that Massachusetts’s efforts to reduce errors were anything but "exemplary." 
Additionally, FNS brought an independent set of considerations to bear, 
stressing the Commonwealth’s steady history of failing to meet program 
deadlines and requirements. The Board approved the agency’s decision to 
withhold a waiver on this ground and the district court affirmed by summary 
judgment. 

Massachusetts and FNS attempt to rejoin this point-counterpoint before us. 
Our role in this setting, however, is not to weigh the factual averments and 
assess, on balance, the merits of a waiver. Rather, "[i]f the court upholds the 
agency’s finding of violation, the court’s only remaining task is to examine the 
sanction imposed in light of the administrative record to judge whether the 
agency properly applied its regulations ... ." Broad St., 720 F.2d at 220. In 
fine, a reviewing court may only overturn agency sanction determinations that 
are arbitrary and capricious, see id., which is to say, “unwarranted in law. . . 
or without justification in fact." Butz v. Glover Livestock Comm’n Co., 411 
U.S. 182, 185-186 (1973)(citation omitted); accord Collazo, 668 F.2d at 65. 

In the posture of this case, the idiosyncratic nature of summary judgment 
practice gives a slightly different twist to the operation of the familiar 
“arbitrary-and-capricious" standard. Because we are scrutinizing the district 
court’s dispositions of a motion filed under Fed. R. Civ. P. 56(c), we must 
approach the record “in the light most hospitable to the party opposing 
summary judgment, indulging all reasonable inferences in that party’s favor." 


The regulations also provide for an “automatic” waiver in certain limited circumstances. 
See 7 CFR § 275.25(d)(S)(G)(1982). In order to receive such a waiver, a state must have 
implemented an FNS-approved corrective action program in the six months before the period 
during which the excessive error rate materialized, and must meet specially reduced target error 
rates thereafter. The record does not indicate that Massachusetts ever claimed eligibility for an 
automatic waiver applicable to FY 1982. 
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Griggs-Ryan v. Smith, 904 F.2d 112, 115 (1st Cir. 1990). In order to prevail, 
therefore, the Commonwealth must persuade us that the record evinces a 
genuine dispute over some material fact. Emphasizing the items set forth in 
support of its waiver application, Massachusetts says that such a dispute 
existed. But, this perspective overlooks the relevant point: the real question 
is not whether the facts set forth in support of the waiver application are 
disputed, but, rather, whether the administrative record, now closed, reflects 
a sufficient dispute concerning the factual predicate on which FNS relied in 
denying the waiver to support a finding that the agency acted arbitrarily or 
capriciously. We explain briefly. 

On a motion for summary judgment, a fact is material if it "might affect the 
outcome of the suit under the governing law’; a dispute is “genuine” if a 
reasonable jury could resolve it in favor of the nonmoving party. United States 
v. One Parcel of Real Property, Etc., 960 F.2d 200, 204 (ist Cir. 1992)(citing 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). Because the law 
allows FNS to exercise discretion as long as it has minimally adequate 
justification in fact for doing so, the facts material to the propriety of 
summary judgment on the good-cause waiver questions are those facts that 
relate to whether FNS’s denial of the waiver was arbitrary and capricious--not 
the facts on which a plea for issuance of a waiver might have rested. See 
Villanueva v. Wellesley College, 930 F.2d 124, 129(1st Cir.)(noting that an 
appellate tribunal must review summary judgment in light of the plaintiff's 
ultimate burden at trial), cert. denied, 112 S. Ct. 181 (1991). In a nutshell, 
then, a bona fide skirmish over the veracity and importance of ancillary facts 
which the Commonwealth thinks support its waiver application does not egest 
the possibility of summary judgment, for it is the basis underlying the agency’s 
denial of a waiver upon which a reviewing court must focus. See Town of 
Norfolk v. United States Army Corps of Eng’rs, 968 F.2d 1438, 1448 (ist Cir. 
1992)(upholding a grant of summary judgment on the basis that, if an agency 
determination is “reasonably supported by the administrative record, [a 
reviewing court’s] inquiry must end"); see also Villanueva, 930 F.2d at 131 
(ruling that summary judgment is proper when a plaintiff disputes some facts, 
but does not adduce sufficient evidence from which the trier could conclude 
that the defendant failed to meet the applicable legal standard). 

The district court noted that the facts upon which the Commonwealth relied 
"though qualifying it for consideration for a waiver, and indeed possibly 
warranting a waiver, [did] not entitle it to a waiver as a matter of right." 
Massachusetts II, 788 F.Supp.at 1275. We agree with this assessment. We 
add, moreover, that, as this court has recognized for many years, simply 
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rearguing the merits of an agency’s discretionary decision will not forestall 
summary judgment on such an issue. See, e.g., Concerned Citizens on I-190 v. 
Secretary of Transp. 641 F.2d 1, 7(ist Cir. 1981). Although we, like the 
district court, assume for argument’s sake that the subsidary facts on which 
the Commonwealth’s waiver application rested are true, the record 
nevertheless reveals that FNS weighed these facts against, and eventually 
based its denial on, other uncontested facts (e.g., the contribution of Social 
Security "cash-ins" to caseload growth, the superior performance of other 
states under much the same circumstances, and Massachusetts’s checkered 
history of noncompliance with food stamp program directives). Regarding this 
latter set of subsidiary facts, there is no dispute. See Massachusetts IT, 788 F. 
Supp. at 1274. 

Let us be perfectly clear. We do not suggest that courts should rubber- 
stamp agency decisions under the guise of "arbitrary-and-capricious" review. 
Had FNS, in this case, rejected the waiver application on a ground that its 
regulations did not contemplate, or without considering the applicant’s stated 
basis for relief, or in reliance on a manifestly inadequate factual showing, 
there might well be room for a court to find the agency’s actions arbitrary and 
capricious. But, nothing of the kind transpired here. Rather, the record 
reveals a situation in which FNS carefully considered the whole and declined - 
- rationally, if not inevitably -- to grant discretionary relief. 

In the final analysis, Congress elected to delegate the discretion to award 
withhold good-cause waivers of food stamp penalties to the Secretary -- not 
to the federal courts. Where, as here, the legislature has conferred generous 
discretion upon an agency, a reviewing court must contemplate the 
administrative record with due regard for that discretion and gauge the 
reasonableness of agency action in that light. Given the low quantum of 
factual justification necessary to deny a discretionary wavier under section 
2025(g), we are constrained to conclude that, since FNS’s denial of the waiver 
was based upon a plausible and essentially uncontested set of reasons 
documented in the record and consistent with existing regulations, the district 
court correctly ruled in its favor, notwithstanding that the case was at the 
summary judgment stage. See Valley Citizens, 886 F.2d at 469; see also 
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971)("The 
Court is not empowered to substitute its judgment for that of the agency."). 


Vv. CONCLUSION 


We need go no further. The Commonwealth’s asservertional array 
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announces an abundance of red meat and strong drink; yet, its table is spread 
with far less hearty fare. Because appellant’s arguments afford scant 
sustenance for its position, the disputed sanction must stand. On the record 
before it, the district court did not err in entering summary judgment in favor 
of the Secretary. 

Affirmed. 
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Horse soring - Entering defined - Pre-show inspection - Veterinarians’ expert testimony. 


The Court of Appeals for the Fourth Circuit affirmed the Secretary’s decision that the plain 
meaning of “entering” a horse in a show encompasses all requirements, including the preshow 
inspections at which the horses were found to be sore. Even if the plain meaning of the Act 
were not clear on this issue, which it is, the Department’s interpretation of "entering" was 
reasonable, not contrary to Congressional intent, and therefore entitled to be given effect under 
the ruling in Chevron U.S.A. v. Natural Resources Defense Fund, 467 U.S. 837, 842 (1984). The 
opinions of examining veterinarians involve no more subjectivity than any expert opinions used 
for evidentiary purposes in adjudicatory proceedings. 
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William D. Elliott’ appeals the decision of the Secretary of the United 
States Department of Agriculture (Secretary) that he violated § 5(2) (B) 


(codified at 15 U.S.C. § 1824(2) (B))? of the Horse Protection Act. 84 Stat. 
1404 (1970) (codified as amended at 15 U.S.C. §§ 1821 through 1831) (the 
Act), by entering on three separate occasions, for purposes of showing, 
Tennessee Walking Horses (Walkers) which were "sore" within the meaning 
of the Act.? On the complaint of the Administrator of the Animal and Plant 
Health Inspection Service (APHIS) of the United States Department of 


‘The other defendants entered into consent agreements with the Secretary prior to the 
administrative hearing. 


715 U.S.C. s 1824(2) prohibits: 
The (A) showing or exhibiting,in any horse show or horse exhibition, of any horse which is sore, 
(B) entering for the purpose of showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (c) selling, auctioning, or offering for sale, in any horse sale or auction, any 
horse which is sore, and (D) allowing any activity described in clause (A), (B), or (C) respecting 
a horse which is sore by the owner of such horse. 


3In general terms, a horse is sore when it has received deliberate treatment that causes the 
horse to experience discomfort in its forelimbs when it walks. The purpose of such treatment 
is to force the horse, because of the discomfort, to simulate the distinctive quick high-step of a 
properly trained champion Walker. This practice is prohibited by the Act. 
More specifically, 15 U.S.C. s 1821 defines "sore" in the following 
manner: 
As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means that- 

(A) an irritating or blistering agent has been applied, internally or 
externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a person on any limb 
of a horse, 

(C) any tack, nail, screw, or chemical agent has been injected by a person 
into or used by a person on any limb of a horse, or 

(D) any other substance or device has been used by a person on any limb of 
and, as a result of such application, infliction, injection, use, or 

physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not include such 
an application, infliction, injection, use, or practice in connection with 

the therapeutic treatment of a horse by or under the supervision of a 
person licensed to practice veterinary medicine in the state in which such 
treatment was given. 
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Agriculture (USDA), a hearing was held before an Administrative Law Judge 
(ALJ). The ALJ found in favor of Elliott on the grounds that the Act did not 
prohibit a horse from being “sore* at the time the three Walkers were 
inspected by USDA veterinarians and found to be "sore." The APHIS 
appealed to the Judicial Officer (JO) of the USDA who reversed the decision 
of the ALJ and found that Elliott had violated the Act. The decision of the 
JO thus became the final decision of the Secretary. Elliott appeals, in part, 
on the grounds that: (1) the Secretary erred in interpreting the Act, (2) the 
Act was unconstitutionally vague, and (3) the Secretary improperly relied upon 
an evidentiary presumption. We find no reversible error in the decision of the 
Secretary and, accordingly, his decision is affirmed. 
I 


On June 16, 1988, Elliott, a trainer of Walkers, paid the fee to enter 
"Mark’s Ebony Act" in the East Tennessee Walking Horse Classic at Gray, 
Tennessee. The next day, Elliott presented the horse to the Designated 
Qualified Person (DQP)* for inspection. 

Dr. L. W. Critchfield, a USDA veterinarian, testified that he observed the 
horse during the DQP’s inspection and noted that the horse: (1) exhibited 
pain response to the DQP’s palpating of the horse’s forelimbs; (2) was 
standing in a tucked position, with unusual facial expression; and (3) exhibited 
other body signs of discomfort. Dr. Critchfield then inspected the horse 
himself, palpation various locations on the horse’s front feet and lower legs 
while observing the horse’s reaction. Mark’s Ebony Act exhibited strong pain 
responses during Dr. Critchfield’s examination. Dr. Critchfield’s report on the 
examination states that the horse stood in a manner which indicated it was in 
pain, and upon palpation, reflexively tightened its abdominal muscles, strongly 
tried to move its leg away, shuffled its rear feet forward, reared upward, and 
then sagged back on its hindquarters. Dr. Critchfield testified at the hearing 
that such pain responses indicated that "something was done to the horse [to 
cause the pain]," (J.A. 72) and the this pain was not caused by other potential 
causes such as infection, "a stone bruise," of "founder." (J.A. 74) 

Another USDA veterinarian, Dr. George Clawson, before learning of Dr. 
Critchfield’s conclusions and without seeing his examination, independently 


‘a DOP is employed by show management to inspect horses and determine if they are 
"sore.". Management employs these individuals because it may be held liable under the Act if 
a "sore" horse is shown and a DQP was not utilized. 15 U.S.C. § 1824(3). 
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examined Mark’s Ebony Ace and got the same strong pain responses upon 
palpation of the front legs. Both doctors separately concluded that the horse 
was indeed "sore" as defined by the Act. 

On June 8, 1989, Elliott paid the fee to enter "Delight’s Big Boy" in a show 
in Dallas, North Carolina. Elliott’s employee presented the horse for its 
inspection on June 10. The DQP first examined the horse and determined it 
to be "sore." USDA veterinarians Dr. David Kelly and Dr. William J. Martin 
independently examined the horse by palpating and examining for hair loss, 
tendon structure, lesions, or discoloration. Dr. Martin noted: 


the skin of the [lower leg] appeared bright pink similar to a fair skinned 
individual who is sun burned. The hair coat was very sparse indicating, 
in my opinion, excessive wear by the use of action devices .... The 
posterior[lower leg] of the right forefoot was similarly colored and had 
hair loss identical to the left forefoot. 


(Affidavit, J.A. 251). Dr. Martin further testified that the horse experienced 
extreme pain in both forelimbs and suffered from inflammation of the 
muscles. Dr. Kelly testified that the presence of pain in both of the horse’s 
front legs was not the result of some type of accidental injury. Each 
veterinarian independently found the horse to be "sore" as the result of action 
devices or caustic chemicals. 

On August 6, 1990, Elliott paid the fee to enter "This is It" in the 
Tennessee Walking Horse National Celebration at Shelbyville, Tennessee. 
Elliott presented the horse for inspection on August 24, 1990. Dr. Clawson 
observed the horse react as if in pain during the DQP’s examination. The 
DOP rejected the horse as "sore" on both front feet. Dr. Clawson conducted 
an independent examination and noted that the horse exhibited pain responses 
to his palpation. Dr. Critchfield also noted "extreme pain" responses and both 
doctors concurred in the conclusion that the horse was "sore." Dr. Critchfield 
testified that such a reaction indicated that the horse was deliberately treated 
to cause the pain. 

An administrative proceeding was held on January 31, 1990, on the three 
alleged violations of 15 U.S.C. § 1824 (2) (B), i.e. "entering for the purposes 
of showing . . . any horse which is sore ...." Elliott admitted that he was the 
horses’ trainer and that he "paid the entry fee and entered the horses in their 
respective horse shows." (Appellant’s Brief 4). He denied that the horses 
were "sore" when entered or that it was proven they were "sore" at all. Elliott 
also argued that the Act was unconstitutional because it discriminated against 
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owners and trainers of Walkers, because "entering" is vague, and because the 
Act creates a presumption that a horse is "sore" when the two forelegs are 
“abnormally sensitive." 

The ALJ found that testimony established that the three horses were "sore" 
within the meaning of the Act when examined by the USDA veterinarians. 
He found that at the time of inspection the horses had already been "entered" 
because the respective horses were registered at that point for the show and 
that the Act did not cover the time period after entering and before showing. 
The ALJ, therefore, dismissed the complaint. 

The APHIS appealed the decision to the JO. The JO determined that 
“entering” a horse included all those activities required to be completed before 
the horse could be shown, including inspection, not just registration. The JO 
stated: 


the entering process is [not] somehow completed at a point certain 
sometime after the horse is signed in for the show, on the one hand, and 
the pre-show clearing by the Show Steward or Veterinarian, on the other. 
To the contrary, the entering of the horse is a continuing process, not an 
event, and includes all activities required to be completed before a horse 
can actually be shown or exhibited. 


In re Elliott, No. 90-20, slip op. (Dept. Agric. May 14, 1992). The JO 
reasoned that including the initial sign-up in the entering process, but 
excluding the pre-show clearance examination would provide a "window-of- 
opportunity" to make a horse "sore," and neither the plain language of the Act 
allows this result nor could Congress have intended this result. The JO also 
rejected Elliott’s arguments that the Act violated the Constitution because it 
was vague, discriminatory, or because it utilized a rebuttable presumption that 
a horse is "sore" when the horse is "abnormally sensitive" in both forelimbs.° 
The JO imposed upon Elliott the maximum civil penalty of $2,000 for each of 
the three violations and a disqualification period of five years for each 
violation, to run consecutively. This appeal followed. 


515 U.S.C. § 1825(d) (5) provides: 
In any civil or criminal action to enforce this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in both of its forelimbs or both 
of its hind limbs. 
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II 


A court’s standard of review of agency decisions is to determine if the 
agency action is consistent with the authority granted by Congress and is 
supported by substantial evidence. See, e.g., Universal Camera Corp. v. Labor 
Bd., 340 U.S. 474 (1951). Substantial evidence is "such relevant evidence as 
a reasonable mind might accept as adequate to support a conclusion." 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). Substantial 
evidence is more that a scintilla but less than a preponderance. Laws v. 
Celebrezze, 368 F.2d 640, 642 (4th Cir. 1966). Even if we were to reach a 
different conclusion from the agency, the agency’s reasonable choice, 
supported by substantial evidence, may not be overturned. Consolo v. Federal 
Maritime Commission, 383 U.S. 607, 620 (1966). 

With respect to an agency’s interpretation of a statute, if a statute is plain 
on its face, there is no room for a contrary agency interpretation. When we 
review an agency’s interpretation of a statute which is not plain on its face, we 
look first to the intent of Congress. If that intent is clear, then we and the 
agency are bound to give effect to it. Chevron U.S.A. v. Natural Resources 
Defense Counsel, Inc., 467 U.S. 837, 842 (1984). If Congress explicitly leaves 
a gap in the legislation, then the agency has authority to fill the gap and the 
agency is entitled to deference on the question, unless the agency’s action is 
“arbitrary, capricious, or manifestly contrary to the statute. Jd. at 844. If, 
however, the statute is merely silent or ambiguous on a particular matter and 
no intent on the part of Congress can be discerned, the court is not bound to 
give effect to an unreasonable agency interpretation. Id. 


Ill 


Congress enacted the Horse Protection Act to end the practice of 
deliberately making Walkers "sore" for the purpose of altering their natural 
gait and improving their performance at horse shows. When the front limbs 
of a horse have been deliberately made "sore," usually by using chains or 
chemicals, "the intense pain which the animal suffered when placing his 
forefeet on the ground would cause him to lift them up quickly and thrust 
them forward, reproducing exactly [the distinctive high-stepping gait of a 
champion Walker].". H.R. Rep. No. 91-1597, 91st Cong., 2d Sess. 2 (1970), 
reprinted in 1970 U.S.C.C.A.N. 4870, 4871. Congress’ reasons for prohibiting 
this practice were twofold. First, it inflicted unnecessary pain on the animals; 
and second, those who made their animal "sore" gained an unfair competitive 
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advantage over those who relied on skill and patience. In 1976, Congress 
significantly strengthened the Act by amending it to make clear that intent to 
make a horse "sore" is not a necessary element of a violation. See Thornton 
v. U.S.D.A., 715 F.2d 1508, 1511-12 (11th Cir. 1983). 

Violators of the Act are subject to civil and criminal sanctions. A criminal 
penalty of not more than $3,000 and imprisonment for up to one year may be 
imposed for each knowing violation of the Act; and each subsequent violation 
can result in a penalty of $5,000 and imprisonment for up to two years. 15 
U.S.C. 1825(a) (1),(2)(A). Civil penalties can include disqualification from 
association with horse shows and penalties of up to $2,000 for each violation. 
Disqualification is for a period of not less than one year for an initial violation 
and not less than five years for any subsequent violation. 


IV 
A 


Elliott asserts that "entering," as used in 15 U.S.C. § 1824 (2) (B), 
constitutes only registration of the horse and payment of the entry fee. The 
time period between such time and the actual show, he asserts, is not included 
within the meaning of "entering." We cannot agree that “entering” means 
simply paying the fee and registering the horse for showing, which oftentimes 
is done by mail without the requirement for presenting the horse. Inspection 
of the horse is a prerequisite to the horse being eligible to show and the horse 
is not fully qualified to show until the inspection is passed. The plain meaning 
of “entering” a horse in a show would seem to encompass all the 
requirements-including inspection-and the time necessary to complete those 
requirements. 

Even if we were to agree, however, that the plain meaning of the Act is not 
clear, the USDA’s interpretation is entirely reasonable and consistent with 
Congressional intent and thus must be upheld. We think it stretches credulity 
to argue that Congress intended only to prohibit a horse being "sore" at 
registration or when being shown and between that time the horse is 
permitted to be "sore." The Act was passed to end the practice of making 
horses sore and to quash the competitive advantage gained by cruelly making 


°Prior to the three incidents in the case sub judice, Elliott had been found in violation of 
the Act and was, therefore, subject to the increased suspension period. 
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a horse "sore." Congress stated that its purpose was to "make it impossible 
for persons to show sored horses in nearly all horse shows." See H.R. Rep. 
No. 19-1597, 91th Cong., 2d Sess. 2, reprinted in 1970 U.S.C.C.A.N. 4870, 


4871. Elliott’s reading of the Act would defeat this purpose by effectively 
making meaningless pre-showing inspections which are not contemporaneous 
with the registration and payment of the entry fee. We conclude that the 
USDA’s interpretation of “entering" is reasonable and not contrary to 
Congressional intent and thus we are bound to give it effect. Chevron U.S.A., 
467 US. at 842. 


B 


Elliott also argues that the Act is vague and thus unconstitutional. A 
statute is not void for vagueness if it: (1) establishes "minimal guidelines to 
govern law enforcement,” and (2) gives reasonable notice of the proscribed 
conduct. Koleander v. Lawson, 461 U.S. 352, 358 (1983). A law is considered 
vague if "a person of normal intelligence must guess at its meaning and differ 
as to its application." Connally v. General Construction, 269 U.S. 385, 391 
(1926). A person of reasonable intelligence should have understood that the 
Act prohibits a trainer from making his horses "sore." Section 1821(3) plainly 
prohibits any practice which may “result[or] can reasonably be expected to 
[cause] physical pain, distress, inflammation of lameness ... ." Such explicit 
language clearly warns against the practice of making horses "sore," however 
it may be accomplished, and thus it does not violate due process. 

Elliott also argues that the Act is vague because it fails to establish uniform 
standards for examination and diagnoses by USDA veterinarians. In other 
words, he complains that the determination of "sore" depends on the 
subjective conclusion of the USDA veterinarian. In fact, the fact-finder makes 
the determination as to whether or not a horse was "sore". The USDA 
veterinarians merely provided evidence, through their diagnosis, as to whether 
or not this is the case. Their findings are subject to the same scrutiny as any 
other evidence. As one court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, the subjectivity is no more than that inherently 
present whenever expert opinion is used for evidentiary purposes in 
adjudicative proceedings. The evidentiary use of expert opinions, in 
particular those supported by live testimony and subject to the 
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defendants’ cross-examination, does not violate the due process clause. 
See e.g., Richardson v. Perales, 402 U.S. 389, 408 (1971); Lloyd Sabaudo 
Socita v. Elting, 287 U.S. 329, 339-340 (1932). 

Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


C 


Elliott further contends that the ALJ impermissibly relied on the statutory 
presumption that if a horse is "abnormally sensitive" it is deemed to be "sore." 
15 U.S.C. § 1825(d) (5). Elliott argues that “abnormally sensitive" is so vague 
as to be violative of due process and that equating “abnormal sensitivity" to 
deliberate treatment to render a horse "sore" is an unwarranted and 
unsupported presumption. We find it unnecessary to consider the 
presumption established by § 1825 (d) (5) in light of the direct evidence that 
the horses were "sore." The examining veterinarians did not simply conclude 
that the horses were abnormally sensitive in two limbs and, therefore, were 
“sore.” Each veterinarian testified to the effect that the three horses plainly 
experienced a high degree of pain upon palpation of their forelimbs, 
demonstrated by the horses’ immediate and reflexive pulling away from the 
palpation, rearing up and sagging down on the hindquarters, and instinctively 
cinching up the abdominal muscles. The diagnosis was not based upon mere 
abnormal sensitivity. The veterinarians specifically opined that the pain 
responses were not the result of some other type of injury but rather were 
deliberately inflicted. In other words, the horses, when inspected, were "sore" 
within the meaning of the Act. As previously discussed, the veterinarians 
noted other conditions indicating the horses were "sore": (1) hair loss which 
indicated the use of action devices or caustic chemicals; (2) inflammation in 
the forelimbs: and (3) unusual stance, movement and expression. The 
testimony was in the form of professional opinions liking cause and effect, not 
simple reliance on statutory presumption. Although the ALJ cited the 
presumption, his opinion clearly shows he determined, based on the evidence 
presented, that the animals were "sore" on the days they were "entered." 
Unquestionably, substantial evidence supports those conclusions.’ Where 
there is a factual finding that a horse was “sore”, even in the absence of the 


7although Elliott presented the testimony of three lay persons contradicting the testimony 
of three lay persons contradicting the testimony of the veterinarians, the ALJ was entitled to 
credit the testimony of the veterinarians. 
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presumption, it is irrelevant that there may have been reliance on a 
presumption. Thornton v. USDA, 715 F.2d 1508, 1511 (11th Cir. 1983) (citing 
Fleming v. USDA, 713 F.2d 179, 188 (6th Cir. 1983)). We, therefore, find it 
unnecessary to examine whether or not the presumption passes constitutional 
muster. See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976). 


7. 


Elliot raises a number of other assignments of error, and our review of the 
briefs and consideration of the arguments of the parties have revealed that 
these remaining points of error are without merit. Accordingly, for the 
reasons stated herein, the decision of the Secretary is affirmed. AFFIRMED 


THE NATIONAL HORSE SHOW COMMISSION, INC., et al. v. EDWARD 
MADIGAN, Secretary of the United States Department of Agriculture. 

No. 3:92-0552. 

Filed March 31, 1993. 


Disqualification - Agency’s interpretation of statute it administers - Restrictions on videotaping 
inspections. 

The district court held that the Department’s interpretation of "disqualification" under the 
Act is reasonable and consistent with Congressional intent to prevent the practice of soring 
horses. The agency’s construction of the statute is entitled to effect under the ruling in Chevron. 
The Department’s rule requiring that videotaping of inspections be conducted outside crowd 


control barriers was also upheld. The rule is reasonable inasmuch as it does not inhibit 
videotaping and provides protection to those conducting the inspections. 


John T. Nixon, Chief Judge, United States District Court. 


IN THE UNITED STATES DISTRICT COURT FOR 
THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 


Memorandum 


Pending before the Court is the defendant’s ("Department") motion for 
summary judgment. (Doc. No. 13). The plaintiffs have filed a cross motion 
for summary judgment. (Doc. No. 17). All parties agree that the only issues 
before the Court are issues of law as evidenced by their motions for summary 
judgement. The issues to be decided by the Court are whether the 
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Department’s interpretation of 15 U.S.C. § 1825(c), the Horse Protection Act, 
exceeds the Department’s authority, violates the Act, or is arbitrary and 
capricious. The plaintiffs argue that the Department’s current interpretation 
of the Act is contrary to established principles of statutory construction. For 
the reasons stated herein, the Court GRANTS summary judgment in favor of 
the defendant. 


Background 


The Horse Protection Act of 1970, 15 U.S.C. § 1821 et seq., is the statutory 
embodiment of Congress’ intent to protect Tennessee Walking Horses from 
the practice of "soring". "Soring" is a technique used to artificially create the 
high skipping gait or walk for which the horses are famous. In 1976, Congress 
amended the Horse Protection Act to correct various shortcomings of the 
original legislation in light of the fact that soring of the horses was continuing. 
Under the Act, the Secretary of the Department of Agriculture is to provide 
for inspections of horses and to uncover any soring that may have occurred. 
Those found to have sored a horse are disqualified for a period of time and 
are to be excluded from various activities related to the showing or exhibition 
of walking horses. The Secretary's interpretation of the Act and 
implementation of the rules regarding disqualification is the subject at issue 
in this case. 


Summary Judgment Standard 


Both of the parties to this action have filed for summary judgment and thus 
are essentially asserting that there are no genuine issues of material fact in 
dispute. What remains in dispute is an issue of law--whether the Secretary 
acted arbitrarily or capriciously in his interpretation of the Horse Protection 
Act. 


Standard of Review 


Because this case involves an issue of statutory construction, the Court’s 
review of the agency’s construction is limited to two questions. The Supreme 
Court in Chevron, U.S.A., Inc. v. Natural Resources Defense Fund, 467 U.S. 
837, 104 S.Ct. 2778 (1984), held that a reviewing court must first determine 
“whether Congress has directly spoken to the precise question at issue. If the 
intent of Congress is clear, that is the end of the matter; for the court, as well 
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as the agency, must give effect to the unambiguously expressed intent of 
Congress." 467 U.S. at 842-43, 104 S.Ct. at 2781. The Supreme Court went 
on to find that "[i]f, however, the court determines Congress has not directly 
addressed the precise question at issue, the court does not simply impose its 
own construction on the statute, as would be necessary in the absence of an 
administrative interpretation. Rather, if the statute is silent or ambiguous with 
respect to the specific issue, the question for the court is whether the agency’s 
answer is based on a permissible construction of the statute." 467 U.S. at 843, 
104 S.Ct. at 2781-82. 


Discussion 


The Department’s Interpretation 


In its Brief in Support of their motion, the Department outlines its 
interpretation of the Act as follows: 

1. A person under a disqualification order is prohibited from participating 
in a horse show, exhibition, sale, or auction other than as a spectator; 

2. a person under a disqualification order may not circumvent the order by 
exhibition, sale, or auction; 

3. the management of such a horse event must not knowingly permit a 


disqualified person or that person’s agent to participate in the event, and 

4. management may not contract away its statutory responsibilities. 

Additionally, the Secretary has, under the authority of § 1824(11) and 15 
US.C. § 1828, enacted 9 C.F.R. § 11.6(c) which provides that horse show 
management is to provide a means to control crowds during inspections of the 
horses. A cordoned off area is designated for such inspections and while 
onlookers may not go into the inspection areas, they are free to observe the 
inspections. Likewise, those wishing to videotape inspections are also required 
to do so outside the cordoned off area. 

The Act provides that: 


. . . any person who was convicted under subsection (a) of this section or 
who paid a civil penalty assessed under subsection (b) of this section or 
is subject to a final order under such subsection assessing a civil penalty 
for any violation of any provision of this chapter or any regulation issued 
under this chapter may be disqualified by order of the Secretary .. . from 
showing or exhibiting any horse, judging or managing any horse show, 
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horse exhibition, or horse sale or auction for a period of not less than 
one year for the first violation and not less than five years for any 
subsequent violation .... Any horse show, horse exhibition, or horse 
sale or auction, or the management thereof, collectively and severally, 
which knowingly allows any person who is under an order of 
disqualification to show or exhibit any horse, to enter for the purpose of 
showing or exhibiting any horse, to take part in managing or judging, or 
otherwise to participate in any horse show, horse exhibition, or horse sale 
or auction in violation of any order shall be subject to a civil penalty. 


15 U.S.C. § 1825(c) 


It is apparent that Congress has expressed an intent to prevent the soring 
of horses, moreover, the Department’s interpretation of the Act is consistent 
with Congress’ intent. The Department’s construction of the statute is 
reasonable and follows logically from Congress’ intent to prevent the practice 
of soring horses. 

With regard to inspection of the horses, the Court finds the Department’s 
rule that any videotaping of inspections be conducted outside of the crowd 
control barriers is a reasonable one. Such a rule does not inhibit videotaping 
and provides protection to those conducting the inspections. 


Conclusion 


In light of the foregoing discussion and findings by this Court, the plaintiff's 
motion for summary judgment is hereby DENIED and the defendant’s motion 
for summary judgment is GRANTED. An order consistent with the findings 
herein is filed contemporaneously. 





HORSE PROTECTION ACT 
DEPARTMENTAL DECISIONS 


In re: CHARLES SIMS AND ROBERT WILEY; ROBERT GLEN WILEY 
AND GLORIA WILEY (individually and d/b/a 5 W. Farms), JENNIFER 
WILEY AND RICK GORDON; BOBBY BURTON AND MR. AND MRS. 
ROBERT WILEY. 

HPA Docket No. 90-21; HPA 91-201; HPA 91-40. 

Decision and Order filed January 7, 1993. 


Horse soring - Multiple violations - Minor owner - Civil penalties - Disqualification from 
industry participation. 


Chief ALJ Palmer imposed civil penalties on horse owners and trainer who committed multiple 
violations of the Act, and disqualified each from industry participation. Owners’ minor daughter, 
who was the de jure owner of the horse, but not the de facto owner, was not sanctioned. 
Inasmuch as her father maintained exclusive direction and control over the horse’s training and 
entry in horse shows, her mother paid the entry fee, the horse was presented for inspection by 
a trainer hired by, and accountable only to, her father, the minor could not be found to have 
entered or allowed the horse’s entry while sore. Since a minor cannot make a contact, she cannot 
be held liable for the actions of another under the doctrine of Respondeat Superior. Judge 
Palmer distinguished the Clifton Farley and Betsy Farley case, in which a minor owner was 
sanctioned, because Betsy Farley actively trained the horse which was found to be sore. 


Sharlene A. Deskins, for Complainant. 
L. Owen Doyle, Paintsville, Kentucky, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


These are disciplinary administrative proceedings instituted by complaints 
filed under the Horse Protection Act, 15 U.S.C. §§ 1821-1831, ("the Act"). In 
each of them, Robert Glen Wiley is charged as the owner of Tennessee 
Walking horses who allowed the entry of horses for exhibition which were 
sored. In respect to some of the horses, his wife, Gloria Wiley, is charged as 
a co-owner; and his daughter, Jennifer Wiley, is charged as the owner of one 
of the horses. Different trainers employed by Mr. Wiley were charged in the 
various cases. All but one of the trainers entered into consent decrees in 
disposition of the charges against them. This decision and order is issued in 
disposition of all of the cases pertaining to the Wileys and the one pertaining 
to the remaining trainer, Charles Sims. 

Oral hearings were held by me on October 14 and 15, 1992, in Lexington, 
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Kentucky. 

The Wileys appeared on October 14, 1992, with their counsel, L. Owen 
Doyle, and admitted all charges except those made against Jennifer Wiley, a 
minor. Mr. Wiley took the stand as did his daughter, to ask that she not be 
found guilty of violating the Act or made subject to an order disqualifying her 
from future participation in horse shows. 

Mr. Sims appeared pro se on October 15, 1992, and responded to the 
Department’s charges against him. 

The USDA has been represented in the three cases by Sharlene A. Deskins, 
attorney, Office of the General Counsel, U.S. Department of Agriculture, 
Washington, D.C. 

Proposed findings, conclusions and supporting briefs were filed by 
complainant’s attorney on December 16, 1992. Neither the Wileys nor 
Mr. Sims filed any brief. 

Upon consideration of the record evidence and the arguments by the 
parties, an order is being entered substantially as requested by complainant, 
except that the charges against the minor, Jennifer Wiley, are being dismissed. 


Findings of Fact 


1. Respondent Charles Wayne Sims is a horse trainer and part-time barber 
who resides at 1768 Liberty Road, Lexington, Kentucky. 

2. On July 18, 1986, respondent Charles Wayne Sims entered a horse 
named "Another Chief" as Entry No. 58, in Class 12, at the Indiana 
Celebration ’86 Horse Show at New Castle, Indiana, while the horse was sore. 

3. On July 18, 1986, Robert Glen Wiley was owner of the horse, "Another 
Chief," and allowed it to be entered by Mr. Sims while sore. 

4. On October 2, 1987, respondent Charles Wayne Sims entered a horse 
named “Sim’s Delight G." as Entry No. 217, in Class No. 25, at the Ohio 
Celebration Horse Show at Columbus, Ohio, while the horse was sore. 

5. On August 8, 1989, respondent Robert Glen Wiley was the owner of the 
horse named "Pride’s Premier" and allowed it to be entered as Entry No. 383, 
in Class No. 39, at the International Horse Show at Murfreesboro, Tennessee, 
while the horse was sore. 

6. On August 12, 1989, respondents Robert Glen Wiley and Gloria Wiley 
were the owners of the horse named "Chance’s T Bird" which they allowed to 
be entered as Entry No. 380, in Class No. 124, at the International Grand 
Championship Horse Show at Murfreesboro, Tennessee, while the horse was 
sore. 
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7. On August 12, 1990, respondents Robert Glen Wiley and Gloria Wiley, 
doing business as 5 W. Farms, were the owners of the horse named "Copy’s 
Cobra" which they allowed to be entered as Entry No. 73, in Class No. 126, 
at the International Grand Championship Walking Horse Show at 
Murfreesboro, Tennessee, while the horse was sore. 

8. On March 29, 1991, respondents Robert Glen Wiley and Gloria Wiley 
were still the de facto owners of the horse named "Copy’s Cobra" which they 
allowed to be entered as Entry No. 517, in Class No. 50, at the National 
Walking Horse Trainers’ Show at Shelbyville, Tennessee, while the horse was 
sore. 

9. Although, on March 29, 1991, Jennifer Wiley was the de jure registered 
owner of "Copy’s Cobra," she had no control over its training or its being 
entered on March 29, 1991, to be shown and exhibited in a horse show. 
Although her parents had previously transferred ownership to her, they 
continued to act as the horse’s de facto owners; her mother was the person 
who paid the entry fee; and her father was the sole person who gave all 
directions to the horse’s trainer. 

10. Jennifer Wiley was born on March 4, 1975. 

11. The present mailing address for Robert Glen Wiley and Gloria Wiley 
is 716 Court Street, Paintsville, Kentucky. 

12. Robert Glen Wiley testified that his income and assets will be 
sufficient to pay a civil penalty of $10,000.00 after February of 1993. 

13. Respondent Charles Wayne Sims earns approximately $15,000-$20,000 
per year. 


Conclusions 


1. Respondent Charles Wayne Sims violated the Act (15 U.S.C. § 1824(2)), 
on July 18, 1986, and on October 2, 1987, when he entered for the purpose of 
showing or exhibiting in a horse show, horses which were sore. 

2. Upon taking into account the nature, circumstances, extent and gravity 
of Charles Wayne Sims’ violation of the Act and his degree of culpability, 
history of prior offenses, ability to pay and the effect on his ability to continue 
to do business, it is determined that Charles Wayne Sims should be assessed 
a civil penalty of $4,000 for his two violations of the Act. In addition to the 
civil penalty, Charles Wayne Sims should be disqualified for two years from 
showing, exhibiting or entering any horse, directly or indirectly through any 
employee or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 
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3. Respondent Robert Glen Wiley violated the Act (15 U.S.C. § 1824(2)), 
on July 18, 1986 and on August 8, 1989, when he allowed sored horses which 
he owned as sole owner, to be entered for the purpose of showing or 
exhibiting the horses in horse shows. 

4. Respondent Robert Glen Wiley and Gloria Wiley, doing business as 5 W. 
Farms, violated the Act (15 U.S.C. § 1824(2)), on August 12, 1990, and March 
29, 1991, when they allowed a sore horse, "Copy’s Cobra," to be entered for 
the purpose of showing or exhibiting the horse in horse shows. Respondents 
Robert Glen Wiley and Gloria Wiley, doing business as 5 W. Farms, owned 
"Copy’s Cobra" de jure on August 12, 1990, and de facto on March 29, 1991. 
On August 12, 1989, Robert Glen Wiley and Gloria Wiley allowed another 
sored horse which they owned, to be entered for the purpose of showing or 
exhibiting in a horse show. 

5. Upon taking into account the nature, circumstances, extent and gravity 
of Robert Glen Wiley’s violations of the Act, on July 18, 1986, and on August 
8, 1989, and his degree of culpability, history of prior offenses, ability to pay 
and the effect on his ability to do business, it is determined that Robert Glen 
Wiley should be individually assessed a civil penalty of $4,000. 

6. Upon taking into account the nature, circumstances, extent, and gravity 
of the violations of the Act by Robert Glen Wiley and Gloria Wiley, on 
August 12, 1989, on August 12, 1990, and on March 29, 1991, and their degree 
of culpability, history of prior offenses, ability to pay and the effect on their 
ability to do business, it is determined that Robert Glen Wiley and Gloria 
Wiley should be assessed a civil penalty of $6,000. This penalty is additional 
to the $4,000 amount assessed against Mr. Wiley, individually. 

7. In addition to the civil penalties assessed against him, respondent Robert 
Glen Wiley, both individually and doing business as 5 W. Farms, should be 
disqualified for six years from showing, exhibiting, or entering any horse, 
directly or indirectly through any agent, employee, or otherwise, and from 
judging, managing or otherwise participating in any horse show, horse 
exhibition, or horse sale or auction. 

8. In addition to the civil penalty assessed against her, respondent Gloria 
Wiley, both individually and doing business as 5 W. Farms, should be 
disqualified for three years from showing, exhibiting or entering any horse, 
directly or indirectly through any agent, employee, or otherwise, and from 
judging, managing or otherwise participating in any horse show, horse 
exhibition, or horse sale or auction. 

9. Jennifer Wiley, a minor, having neither direction nor control over the 
training or the entering of the horse her parents registered in her name, 
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cannot be found to have allowed the horse when sore to have been entered 
in a horse show; therefore, the charges against Jennifer Wiley must be 
dismissed. 


Discussion 
Th i harles W: im 


Mr. Sims is a professional horse trainer. Two of the horses he trained, 
when examined as part of the entry procedure at horse shows, were found to 
be sore by Designated Qualified Persons and by the USDA veterinarians 
assigned to the shows. In the professional opinion of the veterinarians, the 
bilateral sensitivity they found in the forelegs of the horses was such that it 
was their reasonable expectation that each horse would have experienced pain 
if it had been allowed to be shown in chains as respondent intended. 
Mr. Sims produced no witness to refute this evidence other than himself. 

He stated that he personally led one of the horses to the piace of 
inspection. This horse he said was "foolish." The other horse was presented 
by one of his helpers. His recollection of the events and the condition of the 
horse was hazy. His testimony in no sense overcame the credible testimony 
furnished by the examining veterinarians. 

Moreover, he did not help himself when he volunteered (Tr. 95): 


"knock on wood, I’ve been pretty lucky. These are the only two 
tickets I’ve had." 


* * *& * 


". . .but that’s - you know, that’s just like driving out here on the 
interstate, you get caught speeding sometimes and sometimes you don’t." 


In respect to the appropriate sanction, complainant has requested that Mr. 
Sims be assessed a civil penalty of $4,000 and disqualified for two years. I 
have measured this requested sanction against the statutory standard and have 
determined it to be appropriate and not excessive in the circumstances. 


The case against the Wileys 

Robert Glen Wiley speaking for himself and his wife, admitted that they 
allowed sored horses to be entered as alleged by the three complaints. The 
evidence received fully corroborates the charges brought against Robert Glen 
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Wiley and Gloria Wiley, his wife. The sanctions complainant seeks against 
each of them, are appropriate and meet the statutory standards. Mr. Wiley 
though asserting that his present assets and income are so diminished he is 
currently unable to pay the $10,000 in total civil penalties sought, admitted he 
will be able to pay such an amount after February 1993. In light of the large 
number of horses Mr. Wiley and his wife owned and entered in horse shows, 
a $10,000 civil penalty and disqualification of each of them for six years and 
three years, respectively, is appropriate and not excessive. 

Mr. Wiley asked, however, that a sanction not be entered against his minor 
daughter Jennifer, in whose name "Copy’s Cobra" was registered when it was 
found to be sore on March 29, 1991. 

Owners are held liable for the "entering" of sored horses when they have 
personally “entered” the horse or have "allowed" it to be entered. 

The evidence here is clear that although Mr. and Mrs. Wiley changed the 
registration of "Copy’s Cobra" and made their daughter its de jure owner, they 
retained control over its training and made all decisions respecting its entry 
in horse shows. Mrs. Wiley paid the horse’s entry fee for the March 29, 1991, 
horse show. The horse was presented for pre-show inspection by a 
professional trainer employed by Jennifer’s parents who was subject to the 
exclusive direction and control of Robert Glen Wiley as to its training and its 
entry in the horse show. Mr. Wiley so testified; his testimony was both 
credible and uncontroverted. Mr. and Mrs. Wiley, therefore, must be found 
to have remained the horse’s de facto owners. 

There is no past binding Departmental precedent on the liability under the 
Act of a minor who is the registered de jure owner of a horse but not its de 
facto owner because she has neither control over its training nor whether it 
should or should not be allowed to be entered in a horse show. 
Administrative Law Judge James Hunt did find against a minor who actually 
trained the horse found to be sore. See Clifton Farley II and Betsy Farley, 
49 Agric. Dec. 878 (1990). 

But Jennifer Wiley was not the horse’s trainer. Under these circumstances 
it cannot be found that Jennifer Wiley either "entered" or "allowed" the horse 
to be entered when sore. 

She had just turned 16 a few days before the horse show when a 
professional trainer in the exclusive control of her father presented the horse 
for pre-show inspection, the final step in the "entering" process. It would run 
against the current of the law to impute in these circumstances that she 
"allowed" the horse to be entered by her supposed agent: 

"The rule is that as a minor may not make a contract, (s)he cannot 
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establish the relation of master and servant or principal and agent and 

so cannot be held liable for the tort of another under the doctrine of 

respondeat superior, (s)he may, aside from certain limits as to age and 

intelligence, be held liable for h(er) personal tort." Palmer v. Miller, 43 

N.E. 2d 973, 975, 380 Ill. 256 (Supreme Court of Illinois, 1942). 

To the same effect, see Fayette v. Fleischman, 45 N.W. 2d 16, 17, 329 Mich. 
160 (Supreme Court of Michigan, 1950); Thompson v. Bell, 129 F.2d 211, 214 
(6th Cir. 1942); and Tatlock v Nathanson, 169 F. Supp. 151, 154 (D.C. Del. 
1959). 

Accordingly, the following order is entered. 


Order 


1. Respondent Charles Wayne Sims is assessed a civil penalty of $4,000. 
which shall be paid by a certified check or money order made payable to the 
Treasurer of the United States and forwarded to Sharlene A. Deskins, Office 
of the General Counsel, Room 2014 South Building, U.S. Department of 
Agriculture, Washington, DC 20250-1400, within 30 days from the effective 
date of this Order. 

2. Respondent Charles Wayne Sims is disqualified for two years from 
showing, exhibiting or entering any horse, directly or indirectly through any 
agent, employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

3. Respondent Robert Glen Wiley is assessed a civil penalty of $4,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States and forwarded to Sharlene A. Deskins, Office 
of the General Counsel, Room 2014 South Building, U.S. Department of 
Agriculture, Washington, DC 20250-1400, within 30 days from the effective 
date of this Order. 

4. Respondents Robert Glen Wiley and Gloria Wiley, doing business as 5 
W. Farms, are jointly and severally assessed a civil penalty of $6,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States and forwarded to Sharlene A. Deskins, Office 
of the General Counsel, Room 2014 South Building, U.S. Department of 
Agriculture, Washington, DC 20250-1400, within 30 days from the effective 
date of this Order. 

5. Respondent Robert Glen Wiley, both personally and doing business as 
5 W. Farms, is disqualified for six years from showing, exhibiting, or entering 
any horse, directly or through any agent, employee, or otherwise participating 
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in any horse show, horse exhibition, or horse sale or auction. 

6. Respondent Gloria Wiley, both personally and doing business as 5 W. 
Farms, is disqualified for three years from showing, exhibiting, or entering any 
horse, directly or indirectly through any agent, employee, or otherwise, and 
from judging, managing or otherwise participating in any horse show, horse 
exhibition, or horse sale or auction. 

7. The complaint filed in HPA Docket No. 91-201 against Jennifer Wiley 
is dismissed. 

Pursuant to the Rules of Practice governing these proceedings the parties 
have thirty days from service to appeal this Decision and Order to the Judicial 
Officer. If not appealed, this Decision and Order shall become final and 
effective 35 days after service. 

[This Decision and Order became final February 16, 1993.-Editor] 


In re: A.P. HOLT, RICHARD POLCH AND MERRIE POLCH. 

HPA Docket No. 91-77. 

Decision and Order as to Respondents Richard Polch and Merrie Polch filed 
March 12, 1993. 


Civil penalty — Horse soring — Horse owner or trainer — Disqualification order. 


The Judicial Officer on March 12, 1993 (23 pages), the Judicial Officer affirmed the decision 
by Chief Judge Palmer (ALJ) finding that Respondents entered a horse for showing while the 
horse was sore, but the Judicial Officer increased the $1,000 joint civil penalty assessed by the 
ALJ to $2,000, and added a 1-year disqualification order. Much more than a preponderance 
of the evidence supports the findings, which is all that is required. A horse may be found to 
be sore based upon the professional opinion of veterinarians who relied solely upon palpation 
of the horse’s pasterns. The amendment to the Fiscal Year 1993 budget for APHIS, prohibiting 
the payment of salary to any Department veterinarian who relies solely on the use of digital 
palpation as the only diagnostic test to determine whether or not a horse is sore, is not 
applicable. The facts and circumstances of this case reveal no basis for an exception to the 
general policy of imposing the minimum disqualification order on the owners, even though they 
had no knowledge or intent as to the soring. 


Colleen A. Carroll, for Complainant. 

David N. Patterson, Willoughby, OH for Respondents. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
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Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On May 15, 1992, Chief 
Administrative Law Judge Victor W. Palmer (Chief ALJ) filed an Initial 
Decision and Order in which he found that Respondents’ entered a horse for 
showing at Shelbyville, Tennessee, on August 26, 1989, while the horse was 
sore. The Chief ALJ assessed a joint civil penalty of $1,000. 

On July 1, 1992, Complainant, seeking a $2,000 joint civil penalty and a 1- 
year disqualification order, appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35)? On July 13, 1992, 
Respondents filed an Appeal and also a Response to Complainant’s Appeal. 
Respondents contend that no sanction is appropriate. On July 24, 1992, 
Complainant filed a Response to Respondents’ Appeal, which apparently and 
inadvertently did not reach the Hearing Clerk; Complainant’s August 19, 1992, 
resubmission of the Response is accepted munc pro tunc. The case was 
referred to the Judicial Officer for decision on August 13, 1992. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, deletions shown by dots, and with trivial editorial changes 
not specified, except that the sanction imposed by the Chief ALJ is increased 
to that which the administrative officials had originally requested and the 
effective date is changed in view of the appeal. Additional conclusions by the 
Judicial Officer follow the ALJ’s conclusions. 


‘Respondents herein refers to Richard Polch and Merrie Polch. A.P. Holt is no longer a party 
in this case. 


?The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended, 15 U.S.C. §§ 1821-1831 ("the Act"). This action was 
initiated by a Complaint filed on March 5, 1991, by the Administrator of the 
Animal and Plant Health Inspection Service (APHIS), charging Respondents 
Richard and Merrie Polch, as owners, with allowing the entry of a sore horse 
in the 1989 Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee. The Complaint also alleged that A.P. Holt, as trainer, entered a 
sore horse in that show. 

Respondents Richard and Merrie Polch filed an Answer denying the 
material allegations of the Complaint. Respondent Holt failed to file an 
Answer, and a Default Decision was entered against him. Mr. Holt is 
therefore no longer a party to this case. 

On January 27, 1992, an oral hearing was held in Cleveland, Ohio. 
Complainant was represented by Colleen A. Carroll, attorney. Respondents 
were represented by David Patterson, attorney. Briefing was completed on 
May 7, 1992. 

Upon consideration of the record evidence and the proposed findings, 
conclusions, and briefs filed by the parties, I conclude that Respondents 
Richard Polch and Merrie Polch violated the Act and that an order should be 
entered assessing a [$2,000] civil penalty against them jointly. 

Any proposed finding or conclusion not incorporated as part of those that 
follow has been rejected as not in accordance with the credible, relevant, and 
material evidence of record. 


Findings of Fact 


1. Respondents Richard Polch and Merrie Polch are individuals whose 
address is 5959 Meade Hollow, Windsor, Ohio 44099. 

2. At all times relevant to this action Respondents Richard and Merrie 
Polch owned the horse known as "Flashing Gold." 

3. At the time of the violation, Richard and Merrie Polch had entrusted 
"Flashing Gold" to A.P. "Sonny" Holt for the purposes of training and showing 
the horse. Respondents knew of and approved of Mr. Holt’s plan to enter 
"Flashing Gold" in the 1989 Tennessee Walking Horse National Celebration 
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("the Celebration") in Shelbyville, Tennessee. 

4. On or before August 8, 1989, Mr. Holt, as trainer, signed and mailed the 
form entering "Flashing Gold" as Entry No. 2062, Class No. 38 in the 
Celebration show. 

5. Richard Wall, an employee of Mr. Holt, presented "Flashing Gold" to the 
Designated Qualified Person (DQP) for inspection at the Celebration on 
August 26, 1989. 

6. On August 26, 1989, Bob Flynn, the DOP at the Celebration, found 
"Flashing Gold" to be sensitive to palpation of the front pasterns. The DOP 
excused the horse from the show. 

7. After the DQP’s examination, "Flashing Gold" was examined separately 
by Dr. Tyler Riggins and Dr. Allen Knowles, veterinarians working for the 
United States Department of Agriculture. Their inspections consisted of 
palpation of the horse’s front feet. 

8. Dr. Riggins and Dr. Knowles independently found strong pain responses 
in the left forefoot and moderate pain responses in the right forefoot. The 
sensitive areas were on the anterior pasterns of both feet. The pain responses 
included tucking of the abdominal muscles and attempts by "Flashing Gold" 
to withdraw his feet. 

9. After the examination the horse led freely with a loose rein as he was 
taken from the examination area. 

10. Dr. Knowles testified that the horse’s condition was such that it could 
reasonably be expected to suffer physical pain when walking, trotting or 
otherwise moving in the course of being shown or exhibited. 


- Pertinent Statutory Provisions 
15 U.S.C. § 1821(3) provides in part: 


(3) The term "sore" when used to describe a horse means that-- 


(D) any other substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice involving a 
horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
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or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a person 
licensed to practice veterinary medicine in the State in which such 
treatment was given. 


15 U.S.C § 1824 states in part: 


The following conduct is prohibited: 


(2) The... (B) entering for the purpose of showing or exhibiting 
in any horse show or horse exhibition, any horse which is sore, . . . 
and (D) allowing any activity described in clause (A), (B), or (C) 
respecting a horse which is sore by the owner of such horse. 


15 U.S.C. § 1825(b) states: 


(b)(1) Any person who violates section 1824 of this title shall be liable 
to the United States for a civil penalty of not more than $2,000 for each 
violation. No penalty shall be assessed unless such person is given notice 
and opportunity for a hearing before the Secretary with respect to such 
violation. The amount of such civil penalty shall be assessed by the 
Secretary by written order. In determining the amount of such penalty, 
the Secretary shall take into account all factors relevant to such 
determination, including the nature, circumstances, extent, and gravity of 
the prohibited conduct and, with respect to the person found to have 
engaged in such conduct, the degree of culpability, any history of prior 
offenses, ability to pay, effect on ability to continue to do business, and 
such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil penalty 
assessed under paragraph (1) of this subsection may obtain review in the 
court of appeals of the United States in the circuit in which such person 
resides or has his place of business or in the United States Court of 
Appeals for the District of Columbia Circuit by filing a notice of appeal 
in such court within 30 days from the date of such order and by 
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simultaneously sending a copy of such notice by certified mail to the 
Secretary. The Secretary shall promptly file in such court a certified 
copy of the record upon which such violation was found and such penalty 
assessed, as provided in section 2112 of title 28. The findings of the 
Secretary shall be set aside if found to be unsupported by substantial 
evidence. 


(3) If any person fails to pay an assessment of a civil penalty after it 
has become a final and unappealable order, or after the appropriate 
court of appeals has entered final judgment in favor of the Secretary, the 
Secretary shall refer the matter to the Attorney General, who shall 
recover the amount assessed in any appropriate district court of the 
United States. In such action, the validity and appropriateness of the 
final order imposing the civil penalty shall not be subject to review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


15 U.S.C § 1825(c) states in part: 


In addition to any fine, imprisonment, or civil penalty authorized under 
this section, any person who was convicted under subsection (a) of this 
section or who paid a civil penalty assessed under subsection (b) of this 
section or is subject to a final order under such subsection assessing a 
civil penalty for any violation of any provision of this chapter or any 
regulation issued under this chapter may be disqualified by order of the 
Secretary, after notice and an opportunity for a hearing before the 
Secretary, from showing or exhibiting any horse, judging or managing any 
horse show, horse exhibition, or horse sale or auction for a period of not 
less than one year for the first violation and not less than five years for 
any subsequent violation. 


15 U.S.C. § 1825(d)(5) provides: 


(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in both 
of its forelimbs or both of its hindlimbs. 
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Discussion 


In enacting the Horse Protection Act, Congress found "that the soring of 
horses is cruel and inhumane" and that horses sored for the purpose of 
improving their gait compete unfairly with horses that are not sored. 15 
US.C. § 1822. 

In order to address these evils, Congress made it unlawful to (1) show or 
exhibit a horse which is sore; (2) enter for the purpose of showing or 
exhibiting a horse which is sore; or (3) allow the showing or entering of a sore 
horse. 15 U.S.C. § 1824. 

The term "sore" describes a horse on which any substance or practice has 
been used which causes, or may reasonably be expected to cause, the horse 
“physical pain or distress, inflammation, or lameness when walking, trotting, 
or otherwise moving." 15 U.S.C. § 1821(3). 

The Act provides for civil as well as criminal penalties. The civil penalties 
which may be imposed in an administrative action such as this one include 
monetary sanctions of not more than $2,000 and disqualification from horse 
shows for not less than one year for the first violation and not less than five 
years for any subsequent violation. When Richard and Merrie Polch decided 
to buy and show a Tennessee Walking Horse, therefore, they subjected 
themselves to a statute which holds serious consequences for those that violate 
its provisions. 

Respondents argue first in their defense that the Department of Agriculture 
did not meet its burden of proof in demonstrating that "Flashing Gold" was 
sore when he was presented to the DQP at the Celebration show on August 
26, 1989. The Complainant in this administrative action must show by a 
preponderance of the evidence that the horse was sore in order to prevail. 
Steadman v. Securities and Exchange Commission, 450 U.S. 91 (1981). 

In support of its allegations, Complainant offered as past recollections 
recorded the affidavits and violation forms completed by the two Department 
veterinarians who examined "Flashing Gold" at the show. Although the 
veterinarians did not at the time of the hearing specifically recall examining 
the horse, their affidavits and reports provide a detailed factual basis for their 
conclusions that "Flashing Gold" was sore. The horse responded to palpation 
of the left pastern by withdrawing his foot and contracting his abdominal 
muscles. He also withdrew his right foot in response to palpation. In addition 
to the responses observed by the veterinarians, the record indicates that the 
DOP found "Flashing Gold" to be sensitive in both forefeet. This evidence is 
sufficient to raise the rebuttable presumption that the horse was sore as 





240 HORSE PROTECTION ACT 


defined by the Act. 15 U.S.C. § 1825(d)(5). 

In response to this evidence, Respondents offer a series of possible 
alternative explanations for the pain responses observed by the veterinarians. 
These theoretical explanations are not sufficient to rebut the presumption that 
the horse was sore when entered. 

Respondents argue that the pain response in the left foot was caused by a 
scar from an old injury. In addition to the fact that Respondents presented 
no credible evidence to establish either the existence of a scar or the horse’s 
probable reaction to being touched on the scar, this theory does not explain 
why both forefeet were abnormally sensitive. Respondents’ own assertions 
that "Flashing Gold" had been shown many times without being cited as sore 
also undermine the scar argument. There is no evidence in the record which 
would explain why an old injury would cause a pain response at only one of 
many examinations. ‘ 

On a related point, the fact that "Flashing Gold" had competed in other 
shows and had not been found sore is essentially irrelevant to the question of 
whether he was sore at the Celebration show. See Richard Thorton, 41 
Agric. Dec. 870 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983). 

Respondents further attempt to explain away the veterinarians’ findings by 
suggesting that "Flashing Gold," a stallion, is more "rambunctious" than other 
horses and is thus more inclined to move when touched. They also suggest 
that the examinations, which involved lifting one of the horse’s feet off the 
ground, caused the horse to become unbalanced and therefore demonstrate 
what were mistakenly interpreted as pain responses. These "explanations" 
were credibly refuted by the veterinarians’ testimony that they could 
differentiate between a pain response and the movements of a rambunctious 
or off-balance horse. 

Finally, Respondents suggest that the pain responses were the result of 
chemicals transferred from another horse to "Flashing Gold" by the 
veterinarians’ hands. Dr. Knowles testified that while such a transfer was 
theoretically possible, the chemicals would not be likely to cause an immediate 
pain response. If the chemicals were present in such a concentration as to 
cause immediate pain, the examining veterinarian would also feel pain. Dr. 
Knowles testified that he had never observed such a transfer of chemicals. In 
the absence of any evidence whatsoever that such a transfer indeed occurred, 
this argument is unpersuasive. 

Respondents next argue that "Flashing Gold" was not sore when "entered" 
in the show because "entry" occurred on or before August 8, 1989, over two 
weeks before the horse was examined and found to be abnormally sensitive. 
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Complainant argues that "entry," while not defined in the Act, encompasses 
the pre-show period up to and including any pre-show examinations. 

In support of their position, Respondents cited the initial decision in Elliott, 
HPA Docket Nos. 90-20 and 91-122 (slip op. Oct. 11, 1991). The charges 
against Respondents were dismissed in that initial decision on the ground that 
the horses involved were "entered" prior to their pre-show examinations and 
were for that reason not "sore when entered." 

Since the conclusion of briefing in this case, the Administrative Law Judge’s 
decision in Elliott has been reversed by the Department’s Judicial Officer in 
respect to his construction of the term "entering." In his opinion filed May 14, 
1992, the Judicial Officer held that “entry” is an ongoing process which 
“includes all activities required to be completed before a horse can actually be 
shown or exhibited." Elliott, [51 Agric. Dec. 334, 342-43 (1992), appeal 
docketed, No. 92-1662 (4th Cir. June 10, 1992)]. In light of this binding 
holding, I conclude that "Flashing Gold" was "entered" within the meaning of 
the Act at the time of the pre-show examinations on August 26, 1989. 

Respondents further assert that they did not "allow" "Flashing Gold" to be 
entered when sore because they had no knowledge of the horse’s condition or 
the methods used by their trainer. Because there is well-settled Departmental 
precedent that neither knowledge nor intent on the owner’s part is a necessary 
element of a civil violation, this argument is also rejected. See Sparkman, 50 
Agric. Dec. 602, 609 (1991). Since there is no indication in this case that the 
owners specifically instructed their trainer not to sore "Flashing Gold," [and 
the Designated Qualified Person did not approve the horse in the pre-show 
examination,] it is unnecessary to consider the precedential value of the 
decision in Burton v. U.S. Dep’t of Agriculture, 683 F.2d 280 (8th Cir. 1982)."! 


[ *The Eighth Circuit has carved out an exception to the requirements of 
the Horse Protection Act, as follows (Burton, supra, at 283): 


Absent clear, expressed intent by Congress to hold owners of horses 
strictly liable for violation of the Horse Protection Act, 15 U.S.C. 
§ 1824(2)(D), we hold that the owner cannot be held to have "allowed" 
a “sore” horse to be shown when the following three factors are shown 
to exist: (1) there is a finding that the owner had no knowledge that the 
horse was in a “sore” condition, (2) there is a finding that a Designated 
Qualified Person examined and approved the horse before entering the 
ring, and (3) there was uncontradicted testimony that the owner had 
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That the horse was sore and that Respondents owned the horse is sufficient 
for a finding of liability under binding Department precedents. 

Respondents contend that the denial of their pre-hearing discovery request 
was a Violation of the fifth amendment’s due process clause. Insomuch as the 
Rules of Practice governing this proceeding do not provide for discovery, and 
Respondents have not identified any specific prejudice which they have 
suffered as a result of the denial of their discovery request, their due process 
claim is without merit. 

Finally, Respondents urge that imposition of civil penalties and a 
disqualification order would constitute cruel and unusual punishment under 
the eighth amendment to the United States Constitution. It is sufficient with 
respect to this argument to note that the eighth amendment does not apply 
to civil proceedings. Ingraham v. Wright, 430 U.S. 651 (197[7)). 


Conclusions of Law 


Respondents Richard and Merrie Polch violated 15 U.S.C. § 1824(2)(D) by 
allowing the horse known as "Flashing Gold" to be entered as Entry No. 2062, 
Class No. 38 at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee, on August 26, 1989, while the horse was sore as 
defined by the Act. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
Respondents argue on appeal that Complainant failed to meet its burden 


of proof that Respondents’ horse was sore. However, I find that there is 
much more than a preponderance of the evidence that Respondents violated 


directed the trainer not to show a "sore" horse. All of these factors taken 
together are sufficient to excuse an owner from liability. 


Although the Chief ALJ only raises Burton in order to dismiss its 
applicability here, I must here reiterate that the Department’s position is still 
contrary to the Eighth Circuit’s restrictive view of the Horse Protection Act, 
as expressed in Burton. (See Excerpt from In re Stamper, 42 Agric. Dec. 20, 
44-63 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 
302 (1992), attached as an Appendix.)] 
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the Act, as alleged in the Complaint, which is all that is required.‘ See 
generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 1983). The evidence that 
“Flashing Gold" was sore relates solely to the observations by two USDA 
veterinarians and the Show’s Designated Qualified Person of the reaction of 
"Flashing Gold" to their palpation of the horse’s front pasterns. That is 
frequently the case. As stated in In re Edwards, 49 Agric. Dec. 919, 919 
(1990) (Order Denying Petition for Reconsideration of In re Edwards, 49 
Agric. Dec. 188 (1990), aff'd per curiam, 946 F.2d 1549 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)), "[i]n many prior cases, the 
only evidence that a horse was sore was the professional opinion of the 
Department’s veterinarians, based upon their palpation of the horse’s 
pasterns." In the original decision in Edwards, the Judicial Officer, in 
affirming the finding of the ALJ that the horses involved in the case were 
sore, based solely on evidence of the horses’ reaction to palpation, the Judicial 
Officer stated (49 Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by the 
Department’s veterinarians, without any thermovision evidence. See, e.g., 
In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 35 Agric. 


Dec. 1519, 1523 (1976). As stated in Purvis, supra, 38 Agric. Dec. at 
1273-74: 


Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front 
foot revealed a sensitive spot about the size of a dime on the medial 
surface of the bulb of the heel on the rear portion of each front 
foot. The sensitive spots were almost identically located on each 
foot, and were in the exact spot where the collar worn on the feet 
during the Show would "bang" as the feet moved up and down. 


“See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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In Jn re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


Respondent Groover testified that the horse was not sored. In 
addition, the respondents argued that complainant did not use a 
swab test, photographs or thermographs. . . .° 


5As held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr Dec 
[1165, 1167] (decided July 26, 1976), the professional opinion of a 
Department veterinarian based on his physical examination of a 
horse is sufficient to support a finding that a horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show 
evidence of pain only on the anterior portion of the legs or only on 
the posterior portion of the legs. This is not unusual and does not 
discredit evidence that the horse was sore. It is not a necessary part 
of complainant’s proof for the Department’s veterinarians to guess 
or determine accurately the exact procedure used to sore a horse, 
e.g., Whether by chains, chemicals or a combination of both. It is 
sufficient if the proof adequately demonstrates that the horse was 
sore. [Footnote omitted.] Moreover, the statute raises a 
presumption that a horse is sore “if it manifests abnormal sensitivity 
or inflammation in both of its forelimbs or both of its hindlimbs" 
(15 U.S.C. § 1825(d)(5)). There is no requirement that the horse 
manifest abnormal sensitivity on both the anterior and posterior 
surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under the 
Horse Protection Act, the only evidence of soring will be the expert 
opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should be 
further expected that the veterinarian will frequently not be able to 
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tell whether the soring agent used was mechanical, or chemical, or 
both. Unless this remedial statute is to be rendered sterile, the 
Government should not be required to prove the soring device or 
agent applied in a particular case. 





Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that it 
is not unusual to have a horse sored only on the posterior portion of the 
front legs. 


In Edwards, it is also explained that veterinarians can distinguish between 
a pain reaction from palpation and a high strung or nervous horse, or a horse 
that is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure to 
distinguish such horses from those that are experiencing pain. That is, 
they look for, and in both cases found, specific spots which were painful 
when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the horse 
trying to jerk its foot away, they move to other parts of the leg and then 
return to the spot where they previously got a response. If the horse 
again gives a pain response they will go away from that spot and come 
back. This is done to be certain it is a pain response and not just a 
"silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


.. .if a horse is silly about his foot, you can be holding it and you 
can touch him anywhere and the horse is going to move. And the 
way to differentiate if he’s sore or not is I will -- a certain spot -- if 
that horse is moving when I touch that certain spot, Pll go around 
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to other places. I might even go further on his leg and palpate it. 
And the horse, if he’s silly about it, you can tell other places where 
I know there is no pain, he exhibits some response, I know he’s 
kind of silly. But then I can go back, if you get pain response every 
time you go back there, well, then, you know it’s pain instead of 
being silly about his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation anywhere. 
"Eb’s Little Princess" and "Great Big Country" both responded only when 
a small area was palpated and both showed the response repeatedly 
when palpated there, but showed no response when palpated elsewhere. 


The record in the present case similarly shows that the Department’s two 
veterinarians, one of whom had checked from 7,000 to 8,000 horses for Horse 
Protection Act violations (Tr. 72), and the other from 8,000 to 10,000 horses 
(Tr. 145), could distinguish between a pain response to palpation and some 
other condition or circumstance (Tr. 73-76, 103-04, 115-18, 133-34, 146-50). 
Based upon my examination of the record in this case, in addition to my 
examination of the records in 44 other Horse Protection Act cases, I am 
convinced that palpation alone is a highly reliable method of determining 
whether a horse is sore, within the meaning of the Horse Protection Act.° 


*The Congress has recently acted concerning the enforcement of the Horse Protection Act in 
Fiscal Year 1993. A proviso in the Animal and Piant Health Inspection Service’s (APHIS) "salaries 
and expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when conducting 
inspections at horse shows, exhibitions, sales, or auctions under the Horse Protection Act, as 
amended (15 U.S.C. 1821-1831), relies solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act is $358,000 
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Turning to the sanction issues, Respondents argue that the Chief ALJ erred 
in imposing a harsh and unduly burdensome penalty upon them. 
(Respondents’ Appeal at 2-4). I disagree with that, for the reasons set forth 
below. Complainant appeals the sanction imposed by the Chief ALJ, seeking 
to have the Judicial Officer impose a $2,000 joint civil penalty and disqualify 
both Respondents for 1 year. These were the sanctions originally 
recommended by Complainant. 

For the most part, both Respondents’ and Complainant’s responses to the 
respective appeals on the merits merely reargue the same points and issues 
which were heard, deliberated and correctly decided by the Chief ALJ. No 
purpose would be served by rehashing them here. 

However, Complainant’s arguments concerning the sanction are well taken. 
The Department’s current sanction policy is set forth in In re S.S. Farms Linn 
County, Inc., 50 Agric. Dec. 476, 497 (1991), appeal docketed, No. 91-70169 
(9th Cir. Mar. 8, 1991)), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 


(H.R. ConF. REP. No. 815, 102d Cong., 2d Sess. 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the pendency 
of H.R. 5487 reveals no discussion of this proviso (138 CONG. REC. H5548, H5576 (daily ed. 
June 30, 1992); 138 CoNnG. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 Conc. REc. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CoNG. REC. H7727, H7732 (daily ed. Aug. 7, 
1992); 138 CoNnG. REC. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 CoNG. REC. $12,275, 
$12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. REP. NO. 617, 102d 
Cong., 2d Sess. 48 (1992); S. REP. No. 334, 102d Cong., 2d Sess. 49 (1992); H.R. CONF. REP. 
No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report states that 
"relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing horses is 
ineffective," the comments were apparently not based upon any hearings on the issue, and USDA 
has not testified, or otherwise commented, upon the issues underlying the views in the House 
Committee Report, or the views in the Senate Report recommending "bill language directing APHIS 
to discontinue its practice of relying on digital palpation as the only diagnostic test . . . to determine 
whether or not a horse is sore under the act." The proviso, unless put into subsequent Appropriation 
Bills, or otherwise enacted, will only apply to the 1993 Fiscal Year (October 1, 1992-September 30, 
1993). There is nothing in the legislative history to suggest that Congress intended any of this to 
be retroactive. 
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decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matter as 
justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); Jn re Elliott, 51 Agric. Dec. 334, 350-51 
(1992) (Decision as to William Dwaine Elliott), appeal docketed, No. 92-1662 
(4th Cir. June 10, 1992)). The Chief ALJ made the specific finding that "the 
violation in this case is a serious one . . ." (Initial Decision at 10). Here, the 
Complainant continues to seek only one-half the maximum civil penalty 
authorized by the Act, ie., Complainant seeks only a joint civil penalty of 
$2,000 rather than a $2,000 civil penalty imposed against each Respondent. 

However, although the Chief ALJ correctly found that Respondents had 
seriously violated the Act, he imposed only a joint $1,000 civil penalty, and no 
disqualification, based upon the following reasoning (Initial Decision at 10): 


While the violation in this case is a serious one, I conclude that the 
requested $2,000 joint penalty and a year’s disqualification for each 
respondent is unwarranted. Although the knowledge and intent of the 
respondents is irrelevant in determining whether a violation occurred, 
those factors are relevant to the degree of respondents’ culpability. 
Respondents here were apparently unaware of the actions of the trainer 
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that they hired. That fact does not militate against imposing a civil 
penalty. But, when coupled with the facts that respondents dismissed 
Mr. Holt after they learned of his actions and that they are now taking 
affirmative steps to protect their horses, their lack of direct participation 
indicates that their participation in the violation was unintended rather 
than willful. This is also respondents’ first violation of the Act. For 
these reasons, I conclude that a $1,000 joint penalty is appropriate. 


I find the Chief ALJ’s reasoning unpersuasive for the reasons set forth in 
Stamper, supra, attached as an Appendix. Although Respondents dismissed 
Mr. Holt after the violation,° prior to the violation they did not give him any 
instructions to be sure the horse was not sored, but, rather, gave Mr. Holt 
carte blanche to train the horse (Tr. 205-06, 244-45, 253-54, 269, 277, 283; 
CX 5). But, even if they had instructed Mr. Holt to be sure the horse was not 
sored, for the reasons stated in Stamper, the sanction recommended by 
Complainant would still be appropriate. 

Respondents own eight other such horses, and thus have the ability to pay 
the civil penalty (see In re Rowland, 40 Agric. Dec. at 1951). Respondents did 
not offer any evidence of inability to pay a civil penalty. 

As pointed out, supra, the maximum civil penalty ($2,000 per violation) is 
usually imposed. However, there is precedent in Stamper for imposing jointly 
the usual $2,000 civil penalty on a married couple, rather than twice the civil 
penalty on spouses who register one horse in both their names (Id. at 63-64): 


Since the horse’s owners in this case are husband and wife, it would 
seem appropriate to require them jointly to pay a single civil penalty, 
rather than impose separate civil penalties against each. That is, in the 
case of married couples, there is no reason for imposing twice the civil 
penalty on couples who register their horse in both names as is imposed 
on those who register the horse in one name only. 


The Chief ALJ concluded that "a year’s disqualification for each respondent 
is unwarranted" (Initial Decision at 10). Nevertheless, the Act states that 1 
year is the minimum period of disqualification (“not less than one year for the 
first violation" (15 U.S.C. § 1825(c))). The disqualification is in addition to 


*The record does not reveal whether the dismissal occurred prior to the Complaint involved in 
this case (see Tr. 255, 277). 
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any pertinent civil penalty and is discretionary to the Secretary. Recent cases 
and those decisions going back to the passage of the disqualification 
amendment to the HPA in 1976’ show that a 1-year minimum disqualification 
ordinarily accompanies a civil penalty for a soring violation. This policy was 
recently restated in In re Elliott, 51 Agric. Dec. 334, 352 (1992) (Decision as 
to William Dwaine Elliott), appeal docketed, No. 92-1662 (4th Cir. June 10, 
1992): 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))}: 


Congress has provided the Department with the "tools" needed 
to eliminate the practice of soring Tennessee Walking Horses. But 
they must be used, to be effective. In order to achieve the 
Congressional purpose of the Act, it would seem necessary to 
impose at least the minimum disqualification provisions of the 1976 
amendments on every horse owner (and trainer) who allows one of 
his horses to be exhibited while sore.’ 


“There is a remote possibility that the circumstances in some 
particular case, not presently envisaged, might justify a departure 
from that policy. Since it is clear under the 1976 amendments that 
intent and knowledge are not elements of a violation,] I can 
envisage no circumstance presently warranting an exception from 


’The disqualification provision was added by Congress in 1976 to provide a strong deterrent to 
subsequent violations by parties who had the economic means to pay the civil penalties as operation 
costs. See H.R. REP. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 U.S.C.C.A.N. 
1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 (th Cir. 
1983). 
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this policy.* 


For the reasons set forth in Stamper, attached as an Appendix, the 
customary, minimum disqualification period should be imposed here. 

Thus, the Chief ALJ’s decision is partially affirmed, in that the Respondents 
are found to have violated the Act, but I have enhanced the civil penalty and 
disqualified both Respondents for 1 year, for the reasons set forth in my 
Additional Conclusions. The Chief ALJ’s Order is modified accordingly. 


Order 


1. Richard and Merrie Polch are jointly assessed a civil penalty of $2,000 
for violation of section 5(2)(B) of the Horse Protection Act (15 U.S.C. 
§ 1824(2)(B)). 

2. The civil penalty shall be paid by certified check or money order, made 
payable to the Treasurer of the United States, and forwarded to Colleen A. 
Carroll, Office of the General Counsel, Room 2014 South Building, United 
States Department of Agriculture, Washington, D.C. 20250-1400, within 30 
days from the date of service of this Order on Respondents. 

3. Respondents Richard Polch and Merrie Polch are disqualified for 1 year 
from showing, exhibiting, or entering any horse, directly or indirectly through 
any agent, employee, or other device, and from judging, managing or 
otherwise participating in any horse show, horse exhibition, or horse sale or 
auction. 

The provisions of the disqualification Order shall become effective on the 
30th day after service of this Order on Respondents. 


*It is my policy to examine the facts and circumstances of each case to see whether an exception 
to this policy is warranted. An examination of the record here does not lead me to believe that an 
exception is warranted. In this respect, however, I am necessarily influenced by the views expressed 
in Stamper (attached as an Appendix) as to why lack of knowledge or intent should not be a 
circumstance mitigating the sanction. Since there is never, or almost never, proof of knowledge or 
intent, if that were cause for not imposing a disqualification order, there would never, or almost 
never, be a disqualification order issued. The civil penalty for soring would be an acceptable cost 
of doing business, and the remedial purposes of the Act would not be achieved. But if the Stamper 
views are correct, viz., that a disqualification order is ordinarily necessary to achieve the Act’s 
purpose even where there is no proof of knowledge or intent, it would take an extraordinary 
circumstance to warrant not imposing a disqualification order. 
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APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein.-Editor] 


In re: STEVE BRINKLEY, DOUG BROWN, AND ED MORRIS. 
HPA Docket No. 91-63. 
Decision and Order as to Respondent Doug Brown filed March 24, 1993. 


Civil penalty — Horse soring — Horse owner — Disqualification order. 


The Judicial Officer affirmed the decision by Judge Hunt (ALJ) finding that Respondent 
entered a horse for showing while the horse was sore, but the Judicial Officer increased the 
$1,000 civil penalty assessed by the ALJ to $2,000, and added a 1-year disqualification order. 
Much more than a preponderance of the evidence supports the findings, which is all that is 
required. A horse may be found to be sore based upon the professional opinion of 
veterinarians who relied solely upon palpation of the horse’s pasterns. The amendment to the 
Fiscal Year 1993 budget for APHIS, prohibiting the payment of salary to any Department 
veterinarian who relies solely on the use of digital palpation as the only diagnostic test to 
determine whether or not a horse is sore, is not applicable. The facts and circumstances of this 
case reveal no basis for an exception to the general policy of imposing the minimum 
disqualification order on the owner, even though he had no knowledge or intent as to the 
soring. 


Sharlene A. Deskins, for Complainant. 

Respondent, Pro se. F 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seg.). On May 27, 1992, 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order in which he found that Respondent’ allowed the entry for the purpose 
of showing or exhibiting a horse at Murfreesboro, Tennessee, on August 12, 
1989, while the horse was sore. The ALJ assessed a civil penalty of $1,000. 

On July 29, 1992, Complainant, seeking a $2,000 civil penalty and a 1-year 


“Respondent herein refers to Doug Brown. Steve Brinkley and Ed Morris are no longer parties 
in this case. 
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disqualification order, appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On August 17, 1992, 
Respondent filed a Response to Complainant’s Appeal. Respondent contends, 
inter alia, that no sanction is appropriate because the horse was not sore. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, deletions shown by dots, and with trivial editorial changes 
not specified, except that the sanction imposed by the ALJ is increased to that 
which the administrative officials had originally requested and the effective 
date is changed in view of the appeal. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This proceeding was instituted under the Horse Protection Act (Act), as 
amended, 15 U.S.C. § 1821 et seq., by a complaint filed on January 3, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture (USDA). The complaint alleged, inter alia, that 
respondent Doug Brown allowed the entry of a horse called "Winder Show 
Bum" in a show for the purpose of showing or exhibiting the horse while it 
was sore.’ 

A hearing was held on January 23, 1992, in Knoxville, Tennessee. 
Respondent Doug Brown appeared pro se. Complainant was represented by 
Sharlene A. Deskins, Esq. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in S 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). ‘ 


*Respondents Steve Brinkley and Ed Morris signed consent decisions prior to the hearing. This 
decision and order, therefore, does not apply to them. 
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Respondent Doug Brown testified that he and respondent Ed Morris 
bought a horse known as “Winder Show Bum" through respondent Steve 
Brinkley with the understanding that Brinkley would, without charge to Brown 
or Morris, board and train the horse, with Brinkley receiving a commission 
when the horse was sold. (Tr. 117.) 

In a statement Brinkley gave to USDA investigator J. R. Odle, Brinkley 
said that he had "complete custody of [‘Winder Show Bum’ pertaining to the 
methods and training decisions used to train the horse and prepare it to 
show." [(CX-7.)] Brinkley, who denied soring “Winder Show Bum," said that 
on August 12, 1989, he hauled the horse to the International Grand 
Championship Walking Horse Show in Murfreesboro, Tennessee, where he 
catered it in the show and paid the entry fee. A copy of Brink)ey’s statement, 
eatered in evidence as complainant’s exhibit CX-7 at the hearing, had been 
given (a respondent orior Co the hearing. Brinkley was aot called as a witness 
by either complainant or respondent. 

Investigator Odle also obtained a "class" sheet from the show’s management 
containing the names of horses entered in the show and the names of the 
owners. (CX-1.) This sheet identifies "Winder Show Bum" as one of the 
entrants and “Brown and Morris" as the owners. 

USDA veterinarians, Dr. Allen Knowles and Dr. David Kelley, were 
assigned to the International Grand Championship Walking Horse Show on 
August 12, 1989. They both examined "Winder Show Bum." 

In a statement prepared at the time by Dr. Knowles concerning his 
examination, Dr. Knowles said: 


"After the DOP [Designated Qualified Person] had finished his 
examination, I asked Mr. Brinkley to let me inspect his horse. I 
approached the left side of the horse and picked up the left front foot. 
I found an extreme pain response on the posterior and anterior pastern. 
The horse tried to withdraw his foot, tighten his abdominal muscles, and 
shift weight to his rear feet when the painful areas were examined. I 
moved to the right foot and found the same extreme pain response in the 
same areas on this foot. He also tried to withdraw his foot, tighten his 
abdominal muscles, and shift weight to his rear feet when the painful 
areas of the right pastern were palpated. 


"I asked Dr. Kelley to check the horse and I watched his examination. 
The horse showed the same excessive movement of the forelimb along 
with tightening of the abdominal muscles and shifting of weight to the 
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rear feet. 


"We dismissed the horse and watched his way-of-going as he was lead 
[sic] away. The horse lead [sic] freely with a loose rein. 


"We found this horse sore as defined by the Horse Protection Act. I 
informed Mr. Brinkley of our findings. Information was taken from 
Mr. Brinkley and recorded along with our findings on form 19-7. 


"In my professional opinion the pain exhibited by this horse was 
caused by a combination of caustic chemicals and/or action devices." 
(CX-4,) 


Dr, Keddey siated im bis report: 


"Following examination by DOP, Vernon Shearer, and Dr. Allen M. 
Knowles, USDA-VMO, I examined a horse named ‘Winder’s [sic] Show 
Bum’ (entry 880, class 119). During normal palpation procedures I 
detected an extreme pain response on the anterior and posterior aspects 
of both pasterns. This pain response was evident by the withdrawing of 
the foot, tightening of the abdominal muscles and shifting of the horse’s 
weight towards its rear legs. I observed this response when Dr. Knowles 
examined the horse. In my opinion this horse was sore as defined by the 
Horse Protection Act." (CX-5.) 


Knowles and Kelley testified at the hearing that "Winder Show Bum’s" 
stance and gait were normal and that he walked and moved normally, but 
that, if action devices (chains) were applied to show the horse, they would 
strike the pastern area, causing pain and affecting the horse’s gait in the show 
ring. (Tr. 37, 45, 48, 55, 79-80.) Kelley stated that "Winder Show Bum" was 
in the class of horses that would have been shown in chains. (Tr. 89.) 
Respondent agreed that the horses in "Winder Show Bum’s" class are usually 
shown with chains, but said that he did not know whether "Winder Show Bum" 
would have been shown in chains because Brinkley made all the decisions 
concerning the showing of the horse. (Tr. 122.) 

Respondent testified that he neither authorized Brinkley to sore “Winder 
Show Bum" nor knew that the horse was sore, and that he has never been 
involved with soring horses. After the incident on August 12, 1989, 
Respondent said he no longer allows Brinkley to train "Winder Show Bum" 
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or any of his other horses and that the horse has not been found to be sore 
in any of the shows in which he has been entered since August 1989. He 
testified that Brinkley had made all decisions concerning the showing of 
“Winder Show Bum" and that he did not know when Brinkley had entered the 
horse in the show. He said that evidence is lacking to show that the horse 
was even entered in the show. (Tr. 116-123.) 

Respondent also questioned in his testimony, and in his post-hearing brief, 
the findings by veterinarians Knowles and Kelley that "Winder Show Bum" was 
sore, pointing out that the veterinarians had found that the horse’s manner of 
walking and way of moving were all normal. He argues that they were wrong 
in relying solely on palpation to determine that the horse was sore. 


Law 
Section [2(3)] of the Act, 15 U.S.C. § 1821(3), provides that: 
(3) The term "sore" when used to describe a horse means that— 


(A) an irritating or blistering agent has been applied, internally or 
externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person on 
any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected by a 
person into or used by a person on any limb of a horse, or 


(D) any other substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice involving a 
horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a person 
licensed to practice veterinary medicine in the State in which such 
treatment was given. 
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Section [6(d)(5)] of the Act, [15 U.S.C. § 1825(d)(5)], creates a presumption 


(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in both 
of its forelimbs or both of its hindlimbs. 


The Act prohibits not only the showing or exhibiting of a sore horse, but 
also “the entering for the purpose of showing or exhibiting in any horse show 
or horse exhibition, any horse which is sore," and further prohibits the owner 
of a sore horse to allow the horse to be entered, shown or exhibited. 15 
U.S.C. § 1824(2)(D). 


Discussion 


Respondent contends that the record fails to show that "Winder Show Bum" 
was entered in the International Grand Championship Walking Horse Show 
on August 12, 1989. The record, however, does show that the horse was 
entered in the show and that Brinkley, the horse’s trainer, had entered him on 
August 12, 1989. (CX-1 and 7.) As respondent had allowed Brinkley to make 
all decisions concerning the training and showing of "Winder Show Bum," it 
is found that respondent had allowed Brinkley to enter the horse in the show 
on August 12, 1989. 

The record also shows, on the basis of examinations of "Winder Show Bum" 
by Drs. Knowles and Kelley on August 12, 1989, and their testimony at the 
hearing, that the horse experienced pain when palpated, that it would have 
been shown in chains, that the chains would cause the horse to experience 
pain and that the pain would affect its gait when shown. It is the Secretary's” 
long-standing policy to rely on palpation to determine whether a horse is sore. 
Pat Sparkman, 50 Agric. Dec. 602, 612-613 (1991). 

Respondent contends that palpation is not a conclusive method to 
determine soreness, because, according to the Act, a sore horse is one that 
experiences pain when “walking, trotting or otherwise moving." In other 
words, a sore horse would experience pain any time it moves. Both 
veterinarians, respondent points out, said that "Winder Show Bum" moved 


*Secretary of Agriculture. Referred to herein as "Secretary." 
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normally at the time he was examined. 

The Act provides that a sore horse is one that, as a result of a 
prohibited practice, "suffers, or can reasonably be expected to suffer, physical 
pain or distress . . . when walking, trotting, or otherwise moving." However, 
according to the legislative history of the Act and the way it has been 
interpreted, Congress did not intend for the Act to be read as . . . respondent 
argues it should. 

.... [Footnote 3 omitted.] 

Senator Tunney, the sponsor of a bill that resulted in the 1976 amendments 
to the Horse Protection Act, said that the purpose of his proposed bill was to 
prohibit the infliction of pain "merely to develop a winning gait in the show 
ring." 121 CONG. REC. 4063, 4064 (1975). 

When Congress amended the Act, it explained the problem as follows: 


"The practice of soring is not only cruel and inhumane. The practice 
also results in unfair competition and can ultimately damage the integrity 
of the breed. A mediocre horse whose high-stepping gait is achieved 
artificially by soring suffers from pain and inflammation of its limbs and 
competes unfairly with a properly and patiently trained sound horse with 
championship natural ability. Horses that attain championship status are 
exceptionally valuable as breeding stock, particularly if the champion is 
a stallion. ... If the widespread soring of horses is allowed to continue, 
properly bred and trained ‘champion’ horses would probably diminish 
significantly in value since it is difficult for them to compete on an equal 
basis with sored horses." 1976 U.S. Code Cong. & Ad. News, 1696, 1699. 


USDA’s Judicial Officer, who speaks and makes policy for the Secretary in 
cases arising under the Act, observed that the "principal beneficiaries of the 
Horse Protection Act are the owners and exhibitors of Tennessee Walking 
horses. The Act provides a Federal referee for their expensive hobby . . . to 
insure fair competition in the exhibition of Tennessee Walking horses." Joe 
Martin, 40 Agric. Dec. 246, 247 (1981). 

... "The legislative history of the Act shows that Congress wanted to 
prevent the type of soring which improves the performance of a horse in the 
show ring—not merely excessive soring making the horse reluctant to move." 
(All italics appearing in quotes in this decision are in the original.) Jackie 
McConnell, 44 Agric. Dec. 712, 725 (1985), [vacated in part, Nos. 85-3259, 
3267, 3276 (6th Cir. Dec. 5, 1985) (consent order substituted for original 
order), printed in 51 Agric. Dec. 313 (1992)]. 
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The Secretary (Judicial Officer) has therefore held that, to prove a violation 
of the Act, it is necessary for the complainant (the Secretary's enforcement 
official) to prove only that a horse was sore . . . when shown or exhibited:* 
"It is not necessary to determine whether [the horse] was sore when he first 
entered the exhibition ring, or whether he became sore a few minutes later 
during the exhibition. In either case, he was shown and exhibited (during at 
least part of the Show) while sore, which is in violation of the Act." Eldon 
Stamper, 42 Agric. Dec. 20, 33 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), 
reprinted in 51 Agric. Dec. 302 (1992)]. It has likewise been found to be a 
violation if the horse was sore when shown even though there is evidence 
demonstrating that it was humanely trained and the horse was not sore before 
or after being shown. Jackie McConnell, supra, at 722; see also Richard L. 
Thomton, 41 Agric. Dec. 870, 875 (1982), faffd, 715 F.2d 1508 (11th Cir. 
1983), reprinted in 51 Agric. Dec. 295 (1992)]. 

Thus, it is irrelevant whether there is evidence in this case that "Winder 
Show Bum’s" gait was normal when “walking, trotting or otherwise moving" 
outside the show ring. All that is needed to prove a violation is substantial 
evidence that the horse’s bilateral sensitivity (“abnormal sensitivity") when 
entered in the show would cause pain affecting its gait when shown or 
exhibited. The unrebutted evidence of two veterinarians shows such abnormal 
sensitivity. I therefore find that "Winder Show Bum" was entered in the show 
on August 12, 1989, when sore. As respondent had allowed the horse to be 
entered, he violated . . . the Act, 15 U.S.C. § 1824(2)(D). 

As the penalty for this violation, complainant asks that respondent be 
disqualified from showing or exhibiting horses for one year and that he be 
ordered to pay a penalty of $2,000. 

The Act’s penalty provisions are in [15 U.S.C §] 1825. Section 1825(a)(1) 
provides for a criminal proceeding against persons who "knowingly" violate the 
Act. The penalty for the first conviction is a fine of not more than $3,000 or 
imprisonment for not more than one year. 

Section 1825(b)(1) provides for a civil penalty [Footnote 5 omitted] of not 
more than $2,000 for each violation. It further provides that before imposing 
a penalty the accused party be given an opportunity for a hearing and that in 





“"Showing" a horse and "exhibiting" a horse are often used interchangeably in Horse Protection 
Act cases. It is noted, however, that the Secretary’s regulations distinguish the two terms. 
Exhibiting refers to the non-competitive public display of a walking horse while showing refers to 
a competitive public display. 9 C.F.R. § 11.1. 
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determining the amount of the penalty "the Secretary shall take into account 
all factors relevant to such determination, including the nature, circumstances, 
extent, and gravity of the prohibited conduct and, with respect to the person 
found to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do business, 
and such other matters as justice may require." 

Section 1825(c) provides that, in addition to any criminal fine, 
imprisonment, or civil penalty, the Secretary "may" also disqualify a person 
from showing or exhibiting a horse for a period of not less than one year for 
the first violation. It also provides that before imposing an order of 
disqualification the person must first be given an opportunity for a hearing. 
... [T]Jhe factors [the Secretary] is supposed to consider before imposing a 
monetary penalty do not have to be considered before imposing an order of 
disqualification. Thornton, supra, at 895 (1982). 

As for the factors to consider before imposing a monetary penalty, the 
Secretary has held that "since the statute requires the Secretary to consider 
specific factors in determining the amount of a civil penalty, all these factors 
must, of course, be considered in every case. There is no precedent to the 
contrary." Thornton, supra, at 895-896. He has also held that "it is the long- 
standing policy of [the Secretary] that evidence should be adduced at the 
hearing relating to the sanction or particular circumstances affecting the 
sanction." Albert Lee Rowland, 40 Agric. Dec. 1934 n.9 (1981), [aff'd, 713 F.2d 
179 (6th Cir. 1983)]. ... 

Thus, an owner having the opportunity and motive to sore a horse is 
considered by the Secretary to be culpable [for allowing the entry or showing 
of a sore horse] without proof that he or she sored the horse. Thornton, 
supra, at 899. The motives for soring a horse are the "trophies and ribbons" 
and the "prestige and recognition that come to the owner of a winning horse," 
and because "the potential gain to an owner from soring a horse is 
enormous."© Rowland, supra, at 1951; Stamper, supra, at 58-59. 


°There is scant information in the legislative history and in the Secretary’s decisions as to how 
much an owner actually stands to gain from showing a sore horse. In the one case in which specific 
figures are given, the value of a winning horse to the owner increased from $5,000 to only $20,000. 
Rowland, supra, at 1951. [However, Rowland referred to the value 15 years ago, and, moreover 
related to a winning filly. Rowland recognized that a "winning stallion can become much more 
valuable because of its breeding potential." Rowland, supra, at 1951. For example, "Winder Show 
Bum" has a Certificate of Registration which illustrates how a single stallion is repeatedly used to 
(continued...) 
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.... [Footnotes 7 & 8 omitted.] 
Findings of Fact 


1. Respondent Doug Brown is an individual whose mailing address is Post 
Office Box 6159, Knoxville, Tennessee. (Answer.) 

2. At all times material herein respondents Doug Brown and Ed Morris 
were the owners of the horse known as “Winder Show Bum" which was 
entered by respondent Steve Brinkley as Entry No. 880, Class No. 119, on 
August 12, 1989, at the International Grand Championship Walking Horse 
Show at Murfreesboro, Tennessee. 

3. At all times material herein respondent Steve Brinkley was the trainer 
of "Winder Show Bum." [Respondent allowed Brinkley to make all decisions 
as to showing the horse, including the entry for the purpose of showing the 
horse at the show described in Finding of Fact 2.] 

[3a. Vernon Shearer, the Designated Qualified Person (DQP) at the show, 
examined "Winder Show Bum" by palpating the pastern area of the horse’s 
front feet. The DOP excused the horse from the show because he found both 
front pasterns of the horse to be sensitive. (CX 3.)] 

4. USDA veterinarians Dr. Allen M. Knowles and Dr. David Kelley were 
assigned to the International Grand Championship Walking Horse Show at 
Murfreesboro, Tennessee, on August 12, 1989, for purposes of enforcing the 
Act. 

5. Dr. Knowles examined "Winder Show Bum" by palpating its front feet 
and found extreme pain in the posterior and anterior pasterns of the feet. Dr. 
1 Knowles observed the horse trying to withdraw his foot, tighten his muscles 
and shift his feet when the painful area was examined. 

6. Dr. David Kelley examined "Winder Show Bum" by palpating its front 
‘ feet and found extreme pain responses on the anterior and posterior aspects 

of both pasterns. The horse exhibited pain responses by shifting his weight, 
tightening his abdominal muscles and withdrawing his foot. 

7. "Winder Show Bum" would have been shown or exhibited in chains, the 
chains would have caused pain, and the pain would have affected his gait if he 
had been shown or exhibited at the show. 


6(...continued) 
sire other horses. (RX 1). All four grandparents of this horse have the common ancestor, 
"Midnight Sun" (Tennessee Walking Horse Breeders’ and Exhibitors’ Association Reg. No. 
410751),” only one or two generations back!] 











HORSE PROTECTION ACT 





262 


8. Respondent Brown did not authorize the soring of “Winder Show Bum," 
he did not know the horse was sore, and he discontinued using respondent 
Brinkley as the trainer of his horses [sometime] after August 1989. 


Conclusions of Law 


On August 12, 1989, respondent Doug Brown allowed the entry for the 
purpose of showing or exhibiting the horse known as "Winder Show Bum" as 
Entry No. 880, in Class No. 119, at the International Grand Championship 
Walking Horse Show at Murfreesboro, Tennessee, while the horse was sore 
in violation of section 5(2)(D) of the Act, 15 U.S.C. § 1824(2)(D). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues on appeal (Respondent’s Response to Appeal Petition 
(Aug. 17, 1992)) that Complainant failed to meet its burden of proof that 
Respondent’s horse was sore. However, I find that there is much more than 
a preponderance of the evidence that Respondent violated the Act, as alleged 
in the Complaint, which is all that is required.’ See generally Fleming v. 
USDA, 713 F.2d 179 (6th Cir. 1983). The evidence that "Winder Show Bum" 
was sore relates solely to the observations by two USDA veterinarians and the 
Show’s Designated Qualified Person of the reaction of "Winder Show Bum" 
to their palpation of the horse’s front pasterns. That is frequently the case. 

On the other hand, Dr. Kelley testified that thermovision evidence has been 
used by the Department to prove soring in addition to palpation evidence (Tr. 
91). However, as stated in In re Edwards, 49 Agric. Dec. 919, 919 (1990) 
(Order Denying Petition for Reconsideration of In re Edwards, 49 Agric. Dec. 
188 (1990), aff'd per curiam, 946 F.2d 1549 (11th Cir. 1991) (unpublished), cert. 
denied, 112 S.Ct. 1475 (1992)), “[iJn many prior cases, the only evidence that 
a horse was sore was the professional opinion of the Department’s 
veterinarians, based upon their palpation of the horse’s pasterns." In the 
original decision in Edwards, the Judicial Officer, in affirming the finding of 
the ALJ that the horses involved in the case were sore, based solely on 


7See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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evidence of the horses’ reaction to palpation, the Judicial Officer stated (49 
Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by the 
Department’s veterinarians, without any thermovision evidence. See, e.g., 
In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 35 Agric. 
Dec. 1519, 1523 (1976). As stated in Purvis, supra, 38 Agric. Dec. at 
1273-74: 


Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front 
foot revealed a sensitive spot about the size of a dime on the medial 
surface of the bulb of the heel on the rear portion of each front 
foot. The sensitive spots were almost identically located on each 
foot, and were in the exact spot where the collar worn on the feet 
during the Show would "bang" as the feet moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


Respondent Groover testified that the horse was not sored. In 
addition, the respondents argued that complainant did not use a 
swab test, photographs or thermographs. . . 


5As held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr Dec 
[1165, 1167] (decided July 26, 1976), the professional opinion of a 
Department veterinarian based on his physical examination of a 
horse is sufficient to support a finding that a horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show 
evidence of pain only on the anterior portion of the legs or only on 
the posterior portion of the legs. This is not unusual and does not 
discredit evidence that the horse was sore. It is not a necessary part 
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of complainant’s proof for the Department’s veterinarians to guess 
or determine accurately the exact procedure used to sore a horse, 
e.g., whether by chains, chemicals or a combination of both. It is 
sufficient if the proof adequately demonstrates that the horse was 
sore. [Footnote omitted] Moreover, the statute raises a 
presumption that a horse is sore "if it manifests abnormal sensitivity 
or inflammation in both of its forelimbs or both of its hindlimbs" 
(15 U.S.C. § 1825(d)(5)). There is no requirement that the horse 
manifest abnormal sensitivity on both the anterior and posterior 
surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under the 
Horse Protection Act, the only evidence of soring will be the expert 
opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should be 
further expected that the veterinarian will frequently not be able to 
tell whether the soring agent used was mechanical, or chemical, or 
both. Unless this remedial statute is to be rendered sterile, the 
Government should not be required to prove the soring device or 
agent applied in a particular case. 


Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that it 
is not unusual to have a horse sored only on the posterior portion of the 
front legs. 


Complainant elicited direct testimony from both USDA veterinarians that 
both could identify a "silly" horse (Tr. 30-31, 50-52, 60-61). In Edwards, it is 
also explained that veterinarians can distinguish between a pain reaction from 
palpation and a high strung or nervous horse, or a horse that is silly about its 
feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
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responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure to 
distinguish such horses from those that are experiencing pain. That is, 
they look for, and in both cases found, specific spots which were painful 
when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the horse 
trying to jerk its foot away, they move to other parts of the leg and then 
return to the spot where they previously got a response. If the horse 
again gives a pain response they will go away from that spot and come 
back. This is done to be certain it is a pain response and not just a 
"silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


... if a horse is silly about his foot, you can be holding it and you 
can touch him anywhere and the horse is going to move. And the 
way to differentiate if he’s sore or not is I will -- a certain spot -- if 
that horse is moving when I touch that certain spot, I'll go around 
to other places. I might even go further on his leg and palpate it. 
And the horse, if he’s silly about it, you can tell other places where 
I know there is no pain, he exhibits some response, I know he’s 
kind of silly. But then I can go back, if you get pain response every 
time you go back there, well, then, you know it’s pain instead of 
being silly about his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation anywhere. 
"Eb’s Little Princess" and "Great Big Country" both responded only when 
a small area was palpated and both showed the response repeatedly 
when palpated there, but showed no response when palpated elsewhere. 


The record in the present case similarly shows that the Department’s two 
veterinarians, one of whom (Dr. Kelley) had checked well over 1,000 horses 
for Horse Protection Act violations (Tr. 60), and the other (Dr. Knowles) 
from 8,000 to 10,000 horses (Tr. 30), could distinguish between a pain 
response to palpation and some other condition or circumstance (see Tr. 
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30-32, 50-52, 60-62, 77-78, 83, 85-87). Based upon my examination of the 
record in 45 other Horse Protection Act cases, I am convinced that palpation 
alone is a highly reliable method of determining whether a horse is sore, 
within the meaning of the Horse Protection Act.® 


*The Congress has recently acted concerning the enforcement of the Horse Protection Act in 
Fiscal Year 1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) “salaries 
and expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; .. . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when conducting 
inspections at horse shows, exhibitions, sales, or auctions under the Horse Protection Act, as 
amended (15 U.S.C. 1821-1831), relies solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act is $358,000 
(H.R. ConrF. REP. No. 815, 102d Cong., 2d Sess. 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the pendency 
of H.R. 5487 reveals no discussion of this proviso (138 CONG. REC. H5548, H5576 (daily ed. 
June 30, 1992); 138 CoNnG. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 CoNG. REC. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 Conc. REC. H7727, H7732 (daily ed. Aug. 7, 
1992); 138 CoNG. REC. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 ConG. REC. $12,275, 
$12,276 (daily ed. Aug. 11, 1992)). : 


The pertinent House and Senate Committee Reports are as follows: H.R. REP. No. 617, 102d 
Cong., 2d Sess. 48 (1992); S. REP. No. 334, 102d Cong., 2d Sess. 49 (1992); H.R. CONF. REP. 
No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report states that 
“relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing horses is 
ineffective,” the comments were apparently not based upon any hearings on the issue, and USDA 
has not testified, or otherwise commented, upon the issues underlying the views in the House 
Committee Report, or the views in the Senate Report recommending "bill language directing APHIS 
to discontinue its practice of relying on digital palpation as the only diagnostic test . . . to determine 
whether or not a horse is sore under the act." The proviso, unless put into subsequent Appropriation 
Bills, or otherwise enacted, will only apply to the 1993 Fiscal Year (October 1, 1992-September 30, 
1993). There is nothing in the legislative history to suggest that Congress intended any of this to 
be retroactive. 
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Turning to the sanction issues, Respondent argues that Complainant’s 
appeal seeks a civil penalty and a disqualification which are arbitrary, 
capricious, an abuse of discretion and not otherwise in accordance with law 
(Respondent’s Response, supra, at 7-10). I disagree with that, for the reasons 
set forth below. Complainant appeals the sanction imposed by the ALJ, 
seeking to have the Judicial Officer impose a $2,000 civil penalty and 
disqualify Respondent for 1 year. These were the sanctions originally 
recommended by Complainant. 

For the most part, the respective appeals on the merits merely reargue the 
same points and issues which were heard, deliberated and correctly decided 
by the ALJ. No purpose would be served by rehashing them here. 

However, Complainant’s arguments concerning the sanctions are well taken. 
The Department’s current sanction policy is set forth in Jn re S.S. Farms Linn 
County, Inc., 50 Agric. Dec. 476, 497 (1991), appeal docketed, No. 91-70169 
(9th Cir. Mar. 8, 1991)), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matter as 
justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 








268 HORSE PROTECTION ACT 


warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); In re Elliott, 51 Agric. Dec. 334, 350-51 
(1992) (Decision as to William Dwaine Elliott), appeal docketed, No. 92-1662 
(4th Cir. June 10, 1992)). The ALJ in this case made the specific finding that 
Respondent had allowed the horse to be entered while sore (Initial Decision 
at 9). Here, the Complainant continues to seek the maximum civil penalty 
authorized by the Act, i.e., Complainant seeks a civil penalty of $2,000 
imposed against Respondent. 

However, although the ALJ correctly found that Respondent had violated 
the Act, he imposed only a $1,000 civil penalty, and no disqualification, based 
upon the following reasoning (Initial Decision at 13-14): 


In the instant case, respondent has presented no evidence to rebut the 
presumption that he has the resources to pay a fine. He has, however, 
testified credibly that he has not committed any offense in the past, that 
he did not know the horse was sore, and that he fired the trainer who 
was responsible for training the horse. He also testified that since the 
August 12, 1989, incident, "Winder Show Bum," as well as his other 
horses, have been shown without being found to be sore. Complainant 
did not contradict this evidence. 


While these factors are not relevant for purposes of determining 
respondent’s overall culpability, they are relevant in the context of 
considering the "nature, circumstances, and gravity" of the violation. 


These factors show, first, that, although culpable, respondent’s degree 
of culpability is not as great as someone who sores a horse or knew the 
horse was sore; second, he has no history of offenses before or after the 
one incident on August 12, 1989; and, third, and most important, rather 
than merely give the trainer "pious platitudes about not soring horses," 
he severed his relationship with the trainer. In doing so he took the 
positive steps the Secretary has advised owners to take to stop the 
practice of soring horses, thereby promoting the fair competition of 
Tennessee Walking Horses, as Congress intended. 


I find the ALJ’s reasoning unpersuasive for the reasons set forth in Stamper, 
supra, attached as an Appendix. Although Respondent dismissed Mr. Brinkley 
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after the violation,’ prior to the violation he did not give him any instructions 
to be sure the horse was not sored, but, rather, gave Mr. Brinkley carte 
blanche to train the horse (Tr. 117-19, 121-22, 125; CX 8). But, even if he 
had instructed Mr. Brinkley to be sure the horse was not sored, for the 
reasons stated in Stamper, the sanction recommended by Complainant would 
still be appropriate. 

Respondent owns seven other horses and has shown horses 91 times over 
the previous 4 years (Tr. 119-20; CX 8; RX 3), and thus has the ability to pay 
the civil penalty (see In re Rowland, 40 Agric. Dec. at 1951). Respondent did 
not offer any evidence of inability to pay a civil penalty, which the ALJ noted 
in the reasoning just discussed. 

As pointed out, supra, the maximum civil penalty ($2,000 per violation) is 
usually imposed, and will be imposed upon Respondent. 

The ALJ found that "an order of disqualification is not appropriate in this 
case" (Initial Decision at 14). Nevertheless, the Act states that 1 year is the 
minimum period of disqualification ("not less than one year for the first 
violation" (15 U.S.C. § 1825(c))). The disqualification is in addition to any 
pertinent civil penalty and is discretionary to the Secretary. Recent cases and 
those decisions going back to the passage of the disqualification amendment 
to the HPA in 1976”° show that a 1-year minimum disqualification ordinarily 
accompanies a civil penalty for a soring violation. This policy was recently 
restated in Jn re Elliott, 51 Agric. Dec. 334, 352 (1992) (Decision as to William 
Dwaine Elliott), appeal docketed, No. 92-1662 (4th Cir. June 10, 1992): 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


°The record does not reveal whether the dismissal occurred prior to the Complaint involved in 
this case (see Tr. 117). 


The disqualification provision was added by Congress in 1976 to provide a strong deterrent to 
subsequent violations by parties who had the economic means to pay the civil penalties as operation 
costs. See H.R. REP. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 U.S.C.C.A.N. 
1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983). 
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Congress has provided the Department with the "tools" needed 
to eliminate the practice of soring Tennessee Walking Horses. But 
they must be used, to be effective. In order to achieve the 
Congressional purpose of the Act, it would seem necessary to 
impose at least the minimum disqualification provisions of the 1976 


amendments on every horse owner (and trainer) who allows one of 
his horses to be exhibited while sore.” 


“There is a remote possibility that the circumstances in some 
particular case, not presently envisaged, might justify a departure 
from that policy. Since it is clear under the 1976 amendments that 
intent and knowledge are not elements of a violation,] I can 
envisage no circumstance presently warranting an exception from 
this policy.” 


For the reasons set forth in Stamper, attached as an Appendix, the 
customary, minimum disqualification period should be imposed here. 

Thus, the ALJ’s decision is partially affirmed, in that the Respondent is 
found to have violated the Act, but I have enhanced the civil penalty and 
disqualified Respondent for 1 year, for the reasons set forth in my Additional 
Conclusions. The ALJ’s Order is modified accordingly. 


Order 


1. Doug Brown is assessed a civil penalty of $2,000 for violation of section 
5(2)(B) of the Horse Protection Act (15 U.S.C. § 1824(2)(B)). 


"It is my policy to examine the facts and circumstances of each case to see whether an exception 
to this policy is warranted. An examination of the record here does not lead me to believe that an 
exception is warranted. In this respect, however, I am necessarily influenced by the views expressed 
in Stamper (attached as an Appendix) as to why lack of knowledge or intent should not be a 
circumstance mitigating the sanction. Since there is never, or almost never, proof of knowledge or 
intent, if that were cause for not imposing a disqualification order, there would never, or almost 
never, be a disqualification order issued. The civil penalty for soring would be an acceptable cost 
of doing business, and the remedial purposes of the Act would not be achieved. But if the Stamper 
views are correct, viz., that a disqualification order is ordinarily necessary to achieve the Act’s 
purpose even where there is no proof of knowledge or intent, it would take an extraordinary 
circumstance to warrant not imposing a disqualification order. 
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2. The civil penalty shall be paid by certified check or money order, made 
payable to the Treasurer of the United States, and forwarded to Sharlene A. 
Deskins, Office of the General Counsel, Room 2014 South Building, United 
States Department of Agriculture, Washington, D.C. 20250-1400, within 30 
days from the date of service of this Order on Respondent. 

3. Respondent Doug Brown is disqualified for 1 year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of the disqualification Order shall become effective on the 
30th day after service of this Order on Respondent. 


APPENDIX 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 


In re: STEVE BRINKLEY, DOUG BROWN, AND ED MORRIS. 
HPA Docket No. 91-63. 
Order Denying Petition for Reconsideration filed May 27, 1993. 


Sharlene A. Deskins, for Complainant. 
Respondent, Pro se. 
Order issued by Donald A. Campbell, Judicial Officer. 


On April 28, 1993, Respondent’ filed a "Petition to Reconsider the 
Decision and Order in this Proceeding." On May 17, 1993, Complainant filed 
"Complainant’s Opposition to the Respondent’s Petition to Reconsider." 

I have carefully examined both pleadings. Respondent contends that the 
disqualification order is not identical to the language of the Act, but it is 
consistent with the Act, and is identical to the order in Jn re Elliott, 51 Agric. 
Dec. 334, 354 (1992), affd, __ F.2d __ (No. 92-1662) (4th Cir. Mar. 30, 
1993). It is also very similar to the order in In re Edwards, 49 Agric. Dec. 188, 
206 (1990), aff'd per curiam, 946 F.2d 1549 (11th Cir. 1991) (unpublished), cert. 


‘Respondent herein refers to Doug Brown. Steve Brinkley and Ed Morris are no longer parties 
to this case. 
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denied, 112 S.Ct. 1975 (1992). Each of Respondent’s issues on reconsideration 
have been carefully examined and are denied for the reasons set forth above 
and in the decision filed in this proceeding on March 24, 1993. 


In re: JOHN ALLAN CALLAWAY. 
HPA Docket No. 91-81. 
Decision and Order filed May 6, 1993. 


Civil penalty — Horse soring — Horse owner and trainer — Entering — Disqualification order 
— Preponderance of evidence. 


The Judicial Officer affirmed the decision by Judge Hunt (ALJ) finding that Respondent 
entered a horse for showing while the horse was sore. The ALJ assessed a civil penalty of 
$2,000, and disqualified Respondent for 1 year, inter alia, from showing, exhibiting or entering 
a horse in a horse show. Much more than a preponderance of the evidence supports the 
findings, which is all that is required. A horse may be found to be sore based upon the 
professional opinion of veterinarians who relied solely upon palpation of the horse’s pasterns. 
The amendment to the Fiscal Year 1993 budget for APHIS, prohibiting the payment of salary 
to any Department veterinarian who relies solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore, is not applicable. Entering of a 
horse is a continuing process, not an event, and includes all activities required to be completed 
before a horse can be shown or exhibited. The facts and circumstances of this case reveal no 
basis for an exception to the general policy of imposing the minimum disqualification order on 
the trainer who entered a sore horse. 


Colleen A. Carroll, for Complainant. 

G. Thomas Blankenship, Indianapolis, Indiana, for Respondent. 
Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On August 24, 1992, 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order in which he found that Respondent entered for the purpose of showing or 
exhibiting a horse at Shelbyville, Tennessee, on August 31, 1989, while the 
horse was sore. The ALJ assessed a civil penalty of $2,000 and disqualified 
Respondent for 1 year from showing, exhibiting or entering any horse or 
participating in any horse show, exhibition, sale or auction. 

On October 28, 1992, Respondent, seeking dismissal, appealed to the Judicial 
Officer, to whom final administrative authority to decide the Department’s cases 
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subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).* 
Respondent asserts that he did not enter the horse in question, which horse was 
not even sore, and Respondent requests oral argument. On December 11, 1992, 
Complainant filed a Response to Respondent’s Appeal seeking affirmance. The 
case was referred to the Judicial Officer for decision on December 21, 1992. 
Respondent’s request for oral argument is denied, inasmuch as the issues have 
all been well-briefed and argued, and no purpose would seem to be served by 
oral argument. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with additions 
shown by brackets, deletions shown by dots, and with trivial editorial changes 
not specified, except that the effective date is changed in view of the appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding under the Horse Protection Act, as amended, 
15 U.S.C. § 1821 et seq., (Act), instituted by a complaint filed on March 6, 
1991, by the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA). 

The complaint alleges that respondent Callaway was the [trainer and an 
owner] of a horse known as "All American Pride." The complaint alleges that 
on August 31, 1989, respondent violated section 5(2)(B) of the Act (15 U.S.C. 
§ 1824(2)(B)) by entering the horse in the Tennessee Walking Horse National 
Celebration in Shelbyville, Tennessee, for the purpose of showing or exhibiting 
the horse while it was sore. 

In his answer respondent admitted that he was the trainer of "All American 
Pride," but denied all the other allegations in the complaint. 

A hearing was held on March 3 and 4, 1992, in Shelbyville, Tennessee. 
Complainant was represented by Colleen A. Carroll, Esq. Respondent was 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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represented by G. Thomas Blankenship, Esq. 
Facts 


Hugh Hendricks was one of two USDA veterinarians inspecting horses for 
compliance with the Horse Protection Act at the Tennessee Walking Horse 
National Celebration in Shelbyville, Tennessee, on August 31, 1989. The other 
veterinarian was L. S. Crichfield. 

Dr. Hendricks testified that he remembers inspecting and “writing up" a 
violation form on a horse presented by respondent. He said he could not recall 
the details of his examination except that the horse was sensitive with a "good 
withdrawal" of both front feet when palpated, but that he did record the results 
of his inspection in a statement he prepared at the time. (Tr. 106, 110-111.) 
In this statement (CX-3 [, p. 3]), Dr. Hendricks stated: 


On this night [August 31, 1989] I observed Bob Flynn, the Designated 
Qualified Person (DQP) examine a 10 year old chestnut stallion, entry 
#523, out of class 83. The horse showed pain responses in both front feet 
when the pastern areas were palpated. [Brackets by ALJ.] 


After the DQP had finished his examination, I observed Dr. L. S. 
Crichfield, another USDA veterinarian, examine this horse. Again the 
horse showed excessive movement of the forelimbs and upward head 
movement when the pasterns were palpated. 


After Dr. Crichfield completed his examination, I began my examination 
of this entry. I found a strong pain response on the anterior-medial aspect 
of the pastern area of the right foot when palpated. There was a strong 
pain response exhibited from the right and left foot when the posterior 
pastern areas were palpated. 


The withdrawal responses were intense in both feet, with an upward head 
movement exhibited upon palpation of the pasterns. 


Dr. Crichfield and I agreed that entry #523 was sore as defined by the 
Horse Protection Act and informed the trainer, Mr. Allen Calloway [sic] 
of our findings. 


Information was taken from Mr. Calloway [sic] by John Eades and 
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recorded on form VS 19-7. 


Hendricks testified that when he used the word "intense" he meant "strong, 
well pronounced" withdrawal responses. He said a horse must have bilateral 
pain responses to be considered sore and that, although he is required to follow 
policy directives from USDA, he did not agree with a 1989 USDA directive that 
requires that a horse be considered sore if it manifests only one sign of pain [, 
except that he did agree that a horse is sore if that one sign is "withdrawing the 
foot when palpated in a particular area," depending on “the amount of the 
withdrawal" (Tr. 182; RX 4, p. 1)]. He testified that the responses by the horse 
to his examination indicated to him that the horse was in pain, and that, although 
the horse might walk normally, it would have been in pain in the show ring. 
A sore horse, he said, remains sore for three to twelve hours. (Tr. 102, 115, 
125, 139-141, 157, 180, 183, 185.) 

The other examining USDA veterinarian, L. S. Crichfield, also testified that 
he remembers writing up “All American Pride," but could not specifically recall 
the examination. However, like Hendricks, he did record the results of his 
examination after conducting the inspection. (CX-2 [, p. 4].) 


On this night, 8/31/89, I observed DQP Bob Flynn examine a chestnut 
stallion named All American Pride, exhibitor #523 entered in class 83. 
This horse was exhibiting some definite pain responses when Mr. Flynn 
was palpating both front pasterns. DQP Flynn rejected the horse and 
issued a DQP ticket for being sensitive in two feet. 


After Mr. Flynn finished, I examined this horse, and when I applied 
moderate palpation pressure over the bulbs of the heels and in the pocket 
of the posterior surfaces of both front pasterns, the horse exhibited 
responses indicating that these areas were sore. I also got a very definite 
pain response when I palpated the anterior surface of the right front 
pastern. I did not find any painful areas on the anterior surfaces of the left 
front pasterns. These areas of pain were marked on the VS Form 19-7 
shortly after I finished by examination. These pain responses consisted of 
a definite flinch and withdrawal of the limb being palpated when they were 
touched. There was also a slight upward jerk of the head that accompanied 
the limb withdrawal response. 


After I finished my examination, I asked Dr. H. V. Hendricks, another 
USDA veterinarian assigned to work at this show, to examine the horse. 
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I observed Dr. Hendricks as he palpated the horse’s front pasterns. After 
he finished, I asked him what his findings were, and he said he found the 
horse to be sore in both front pasterns. The painful areas he found were 
compatible with what I had found. We both agreed the horse met the 
criteria to be classified as a sore horse as defined by the Horse Protection 
Act. I then informed the custodian-trainer of this horse that we were 
writing this horse up as a sore horse. 


Dr. Crichfield testified that a sore horse will exhibit such pain signs as 
withdrawing its feet, lifting its head, sagging, and shifting its weight. He said 
that when he used the term "flinch" he meant a “quick, coordinated, involuntary 
withdrawal and flinch of the limb, trying to take it away and a little upward jerk 
of the head." (Tr. 214-215, 253.) 

Crichfield said that he followed USDA’s 1989 guidelines for inspecting horses 
and that he can detect a horse’s pain spots with only one sign, depending on the 
degree of soreness. He also testified that it is possible that "All American 
Pride" might not have been found sore "under another year’s enforcement 
policy." However, he said he found “All American Pride" to be sore because 
of its withdrawal, head movement, and flinching. In his opinion, he said, the 
horse’s pain was not due to a natural condition because the pain responses were 
too bilateral and symmetrical. (Tr. 260, 279-284.) 

After conducting their respective examinations, and agreeing that "All 
American Pride" was sore, Hendricks and Crichfield prepared items 25 through 
39 of USDA’s violations form (VS form 19-7) and then gave it to USDA 
investigator John Eades to obtain the information needed to complete items 1 
through 24. (CX-4.) Eades in turn had a subordinate, J. R. Odle, obtain some 
of the information needed to complete the form, but said that he verified Odle’s 
information before signing the form. The information on the form obtained by 
Odle states that respondent was the horse’s trainer and that he had entered the 
horse in class number 83 as exhibitor number 523. It also states that an "Alicia 
and Bryan Blackmon" were the horse’s owner. 

Eades testified that as part of his investigation he talked to Callaway and 
contacted the show’s management to obtain information relating to “All 
American Pride’s" entry in the show. The show’s management gave Eades an 
entry form that, Eades testified, shows "Allan Callaway Stables" as the horse’s 
trainer, agent and exhibitor and that the form was signed by Allan Callaway as 
the horse’s trainer or exhibitor. (This entry form was identified as CX-1 at the 
hearing but was not offered into evidence.) 

Eades said that he could not verify that a horse presented for examination had 


| 
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actually been entered in the show, but that, in his opinion, the information he 
saw on the entry sheet shows that respondent had entered “All American Pride" 
in the show. (Tr. 41, 55-57, 61[-62], 71[-72], 83.) 

On cross-examination Eades was shown a document, which for purposes of 
identification was marked as RX-14, that purported to be another entry form that 
shows “Allan Callaway Stables” as the trainer of "All American Pride," but was 
signed by someone other than respondent. It also showed that a $200 entry fee 
was paid for the horse. Eades testified that the show’s management had not 
given him a copy of this document and that he had not known of its existence 
prior to the hearing. (Tr. 76-77, 81, 86-91.) 

At about 10:45 p.m. on August 31, 1989, “All American Pride" was 
examined by Randall Baker, a veterinarian attending the show. Dr. Baker 
testified that he could remember his examination and the time, but that he could 
not remember who asked him to do the examination. He stated that the 
examination took between fifteen and twenty-five minutes. (Tr. 363, 364.) In 
a statement prepared at the time (RX-12), he said: 


I examined on this day at 10:45 p.m., the animal, ALL AMERICAN 
PRIDE, owned by Alicia Blackmon and trained by Allen Callaway, both 
of Rayle, GA. The animal is a chestmut [sic) Tennessee Walking Horse 
stallion, 9 years old, with a blaze and near hind coronet. Temperature- 
100.4, heart rate 52 per min., respiration rate 16 p.m. Attitude was alert, 
animal moved sound in a straight line, figure eight, and when tumed 
sharply to either side. [Brackets by ALJ.] 








On digital palpation of the pastern, the animal showed a mild response on 
the posterior and anterior aspect of the left fore pastern. No response 
noted on the right fore pastern. No evidence of swelling, redness, or heat 
in pastern, no evidence of lameness. 


Dr. Baker testified that a sore horse would be lame and not move normally. 
However, he said that it was possible, but not probable, that the horse could 
have shown a stronger pain response three hours before his examination. (Tr. 
362, 371, 373, 375, 377[-84].) 

Ray Miller, a veterinarian, testified that he examined "All American Pride" 
on August 31, 1989. He said that he does not remember the time of the 
inspection or who had asked him to do it. (Tr. 414-415.) Concerning the 
examination, he testified: 
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Well, I was called to Allan’s barn and informed that they -- that VMOs 
had charged him under the Horse Protection Act of being sore. I observed 
the horse standing. He was standing in the cross aisle. I saw no indication 
of pain or depression. He was not -- he had no decreased alertness of his 
surroundings. He’s a stallion and so, you know, he’s pretty alert. 


I had him leading, turning him both to the right and to the left in short 
turns, and I’m talking about probably in a circumference or a distance 
across in ten feet. He led normally, started normally, led normally, turned 
normally in both directions, stopped normally. 


I then palpated both pastern -- both front pasterns. The right pastern, 
didn’t get any response at all. On the posterior aspect of the left pastern, 
I got, you know, a mild response. Anterior and lateral aspects of the left 
pastern, no response. No increased respiration, no sweating and no clinical 
signs of distress, pain, inflammation. (Tr. 413.) 


Dr. Miller testified that if a horse’s way of going, general attitude, stance, 
appearance, and respiration are normal, the horse would be normal and not sore. 
He said that a sore horse would have some loss of function and be considered 
lame. He also said that, in addition to soring, there are many medical reasons 
that can cause a horse to be lame and react to palpation, such as sheared heel, 
deep thrush, contracted heels, short heels, ring bone, navicular disease, 
fractured distal phalanx, fractured navicular bone, corns, gravel, and abscesses. 
It takes, he said, three to five days for the effects of chemically induced soring 
to wear off. Dr. Miller concluded that "All American Pride" was not sore. 
(Tr. 390-391, 404-407, 413, 433, 446, 450.) 

Two other persons, Albert Turner and Roger Hand, testified that they had 
observed at least part of the examination of "All American Pride" on August 31, 
1989, and that the horse displayed little reaction to the examinations. Neither 
Turner nor Hand is a veterinarian. (Tr. 314, 332.) 

Dr. DeWitt Owen, a veterinarian, testified that, although he did not examine 
"All American Pride,” a horse’s bilateral reaction to palpation is not necessarily 
conclusive that the horse is sore and that this is also the opinion of a group of 
prominent veterinarians who met to discuss this matter. Dr. Owen said that in 
his opinion the Horse Protection Act is "ludicrous" and as it is now written is 
impossible to enforce. (Tr. 474-478, 496, 501.) 
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Law 
Section [2(3)] of the Act, 15 U.S.C. § 1821(3), provides that: 
(3) The term "sore" when used to describe a horse means that— 


(A) an irritating or blistering agent has been applied, internally or 
externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person on any 
limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected by a 
person into or used by a person on any limb of a horse, or 


(D) any other substance or device has been used by a person on any 
limb of a horse or a person has engaged in a practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
or distress, inflammation, or lameness when walking, trotting, or otherwise 
moving, except that such term does not include such an application, 
infliction, injection, use, or practice in connection with the therapeutic 
treatment of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the State in which such treatment was 
given. 


Section [6(d)(5)] of the Act [, 15 U.S.C. § 1825(d)(5),] creates a presumption 
that a horse with abnormal, bilateral sensitivity is sore: 


(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse which 
is sore if it manifests abnormal sensitivity or inflammation in both of its 
forelimbs or both of its hindlimbs. 


Section [5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B),] prohibits not only the 
showing or exhibiting of a sore horse, but also "(B) the entering for the purpose 
of showing or exhibiting in any horse show or horse exhibition, any horse which 
is sore." 
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Discussion 


The complaint alleges that respondent entered "All American Pride" while it 
was sore in the Tennessee Walking Horse National Celebration on August 31, 
1989, for the purpose of showing the horse. 

Respondent denies entering the horse in the show on August 31, 1989, and 
denies that the horse was sore. He contends that USDA investigator Eades was 
mistaken concerning the purpose of the entry sheet that respondent signed 
(identified as CX-1). Respondent argues that this was not the entry sheet for the 
competition held on August 31, 1989, but was the entry sheet for preliminary 
or qualifying shows held prior to August 31. He contends that there was a 
separate entry sheet for the championship competition held on August 31 and 
that the entry sheet for this competition, identified as RX-14, shows that "All 
American Pride" was entered not by respondent but by an "Alicia Blackmon" 
(which CX-4 identifies as one of the horse’s owners). He also argues that the 
horse was not entered in the show on August 31. 

Although this alleged entry sheet does not show either the date that "All 
American Pride" was to be shown or the class number for this competition, 
respondent contends that this information is inferable from the reference on the 
sheet to a $200 entry fee, which is the fee the National Celebration charged for 
entering a horse in a championship class. For "All American Pride” this would 
be class 83 that competed on August 31 (RX-15).' 

Respondent’s argument, however, is only an argument. It is not based on 
evidence, because the accuracy of this alleged entry sheet, RX-14, was never 
authenticated. Eades did testify that he had no reason to question RX-14’s 
authenticity, but, on the other hand, said that he had no knowledge that its 
contents were accurate or true (Tr. 90-91). Respondent offered no other 
witnesses or other reasons to vouch for the authenticity of RX-14. It thus lacks 
evidentiary value. 


'*RX-15 is a document called "Premium List" and contains the rules for the National Celebration. 
Page 5 of this document indicates that a horse entered in the National Celebration could be entered 
in a championship class only by being [shown and judged] in a qualifying class. It is therefore 
presumed that "All American Pride” competed [or, rather, attempted to compete,] in the show’s 
championship competition (class 83) only after being entered in, and [shown and judged in,] one of 
the show’s qualifying classes. [The ALJ took official notice of a textbook by ADAMS, LAMENESS 
IN HORSES, 4th ed. (edited by Ted S. Stashak), and inadvertently identified it by RX 15 (Tr. 
171-72). However, the record includes the 1989 Premium List, marked as RX 15, and the ALJ’s 
references in this Decision to RX 15 relate to the Premium List.] 
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Moreover, assuming for purposes of argument that RX-14 is a valid entry 
sheet for the showing of “All American Pride" in the championship class, 
respondent is still culpable because he had signed the initial entry sheet which 
the National Celebration’s rules (RX-15) required be filed before the horse could 
be shown in any competition held in the course of the show. By signing this 
sheet for entry in the show, respondent is held accountable for the condition of 
the horse in any showing or exhibition held during the National Celebration 
including the championship competition, regardless of whether additional entries 
were required for each separate competition. 

Respondent further argues that, in any event, "All American Pride" was 
entered in the competition held on August 31 prior to that date and that there is 
no proof that the horse was sore at the time it was entered. However, the 
Secretary has held that "entering" is a continuing process and includes a horse’s 
inspection before being shown. William Dwaine Elliott, [51] Agric. Dec. [334 
(1992), aff'd, __~ F.2d __—‘ (4th Cir. 1993)]. Thus, regardless of when 
respondent filed the entry sheet for "All American Pride," the entering process 
continued through the horse’s pre-show examination. 

As to whether “All American Pride” was sore when examined on August 31, 
two USDA veterinarians concluded that he was. Respondent challenges this 
conclusion on the grounds that their examination technique, palpation, is an 
insufficient basis for determining that a horse is sore, that USDA’s policy 
directive deprives veterinarians of their independent judgment when examining 
horses, that the veterinarians failed to diagnose the cause for the horse’s alleged 
soreness, and that their findings were rebutted by the findings of other 
veterinarians. 

With respect to palpation, the Secretary firmly holds to the position that 
palpation is a sufficient basis for determining that a horse is sore. Larry E. 
Edwards, 49 Agric. Dec. 188, 204 (1990), [aff'd per curiam, 946 F.2d 1549 
(11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992)]. 

As for USDA’s policy directive that a horse displaying just one sign of pain 
is to be considered sore [(the policy directive actually states that a “horse 
exhibiting one or more signs of bilateral soreness evidenced by repeated pain 
responses from the examination procedure should be considered sore" (RX 4, 
p. 1),] both USDA veterinarians based their opinion that the horse was sore on 
more than one sign. They found that when the horse’s feet were palpated, it 
flinched, tried to withdraw its feet, and moved its head. Hendricks 
characterized these pain reactions as "intense." Thus, the findings of these 
veterinarians exceeded the Secretary’s . . . one-sign policy and were sufficient 
expressions of their professional independent judgement to constitute the proof 
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needed to raise the presumption that the horse was sore. 

Respondent contends that such medical conditions as sheared heels, thrush, 
etc., can also cause a horse to be sore and that the USDA veterinarians failed 
to determine whether one of these natural conditions or a human had caused "All 
American Pride" to be sore. The Act, however, does not require that the cause 
for the soreness be determined; it requires only that a determination be made 
whether the horse displays signs of “abnormal bilateral sensitivity." If it does, 
as “All American Pride" did here, it is presumed to be sore. Edwards, supra, 
at 202. Respondent, moreover, failed to show whether the medical conditions 
that allegedly cause lameness would cause a horse to have bilateral pain. Dr. 
Crichfield testified that a sore horse would have pain in the same area on each 
foot, whereas lameness due to a medical condition would not cause such a 
bilateral and symmetrical pain response. (Tr. 223, 284.) 

Finally, respondent argues that the findings by Dr. Baker and Dr. Miller that 
"All American Pride" was not sore should be given greater weight than the 
findings by Dr. Hendricks and Dr. Crichfield.? There is, however, no need to 
make such a determination. Dr. Baker examined the horse over three hours 
after the USDA veterinarians inspected the horse and Dr. Miller said he could 
not remember the time of his inspection. I infer that he examined it sometime 
about the same time as Baker, which would make Miller’s examination over 
three hours after the USDA examination. Although Miller testified that it would 
take days for the effects of chemical soring to wear off, the testimony of both 
Hendricks, complainant’s witness, and Baker, respondent’s witness, indicate that 
it is possible for the effects of some types of soring to wear off in three hours. 
(Tr. 185, 375.) I find that that is the situation in this case. I therefore find that 
"All American Pride" was sore when examined by the USDA veterinarian[s] and 
that the soreness would have affected the horse’s performance in the show ring 
that night (Tr. 141). I further find that the effects of the type of soring inflicted 
on “All American Pride" had diminished by the time the horse was examined 
by Doctors Baker and Miller. 

Accordingly, as the horse was sore when examined by Doctors Hendricks and 
Crichfield on August 31, 1989, it was sore when entered by respondent in the 


21 give little weight to the testimony of Roger Hand and Albert Turner concerning their 
observation of "All American Pride’s" examination, as they are not shown to be qualified to 
determine whether a horse is sore [under the Horse Protection Act merely by observing someone 
else examine the horse from a distance. Furthermore, neither Hand nor Turner personally examined 
"All American Pride,” and Hand "didn’t even see the USDA vets check him at all" (Tr. 332; see 
also Tr. 490).] 
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National Celebration. Pat Sparkman, 50 Agric. Dec. 602, 610 (1991). 

The Secretary’s . . . policy is well established that a $2,000 civil penalty and 
a one-year disqualification from showing or exhibiting horses is appropriate for 
the first offense. A. P. “Sonny” Holt, 49 Agric. Dec. 853, 865 (1990). 
Respondent presented no evidence that he would be unable to pay a $2,000 
penalty, or that this amount would impose an undue hardship. 

Complainant requests that respondent be disqualified for two years based on 
prior warning letters and two consent decisions. Those decisions, however, 
were unpublished and were not made a part of the record in this case. 
(Complainant’s Brief at 58). It is therefore unknown whether those consent 
decisions in any way constitute admissions of prior violations. Cf. Larry E. 
Edwards, 49 Agric. Dec. 188, 203 (1990) [, aff'd per curiam, 946 F.2d 1549 
(11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992)]. As far 
as this record reveals, this is respondent’s first violation. Accordingly, he shall 
be assessed a $2,000 penalty and be disqualified for one year. 


Findings of Fact 


1. Respondent John Allan Callaway is an individual whose mailing address 
is Route 1, Box 20, Rayle, Georgia 30660. (Answer, { 1) 

2. On August 31, 1989, respondent John Allan Callaway entered the horse 
known as “All American Pride" as number 523 in class number 83, at the 
Tennessee Walking Horse National Celebration in Shelbyville, Tennessee. 

3. On August 31, 1989, “All American Pride" had abnormal bilateral 
sensitivity in both front pasterns. 

4. "All American Pride" could reasonably have been expected to experience 
pain in the pastern areas of its front feet if it were exhibited in class number 83 
at the National Celebration on August 31, 1989. 


Conclusion 
On August 31, 1989, respondent John Allan Callaway entered a horse for 
purposes of showing or exhibiting the horse in a show or exhibition while the 
horse was sore. Respondent is found in violation of section 5(2)(B) of the Act 
(15 U.S.C. § 1824(2)(B)). 
ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues on appeal that Complainant failed to meet its burden of 








284 HORSE PROTECTION ACT 


proof that Respondent’s horse was sore. However, I find that there is much 
more than a preponderance of the evidence that Respondent violated the Act, as 
alleged in the Complaint, which is all that is required.’ See generally Fleming 
v. USDA, 713 F.2d 179 (6th Cir. 1983). 

Specifically, Respondent argues in Respondent’s Brief in Support of Appeal 
Petition, pages 3-4, 7-20 (Oct. 28, 1992), that the Department failed to prove 
“All American Pride" was sore; in that: the ALJ based his conclusion solely 
upon the presumption in 15 U.S.C. § 1825(d)(5); that the Department failed to 
raise the presumption; and that even if the presumption was raised, it was 
rebutted. Respondent’s arguments fail on all points. 

The evidence that “All American Pride" was sore relates solely to the 
observations by two USDA veterinarians and the Show’s Designated Qualified 
Person of the reaction of "All American Pride" to their palpation of the horse’s 
front pasterns. That is frequently the case. As stated in In re Edwards, 49 
Agric. Dec. 919, 919 (1990) (Order Denying Petition for Reconsideration of In 
re Edwards, 49 Agric. Dec. 188 (1990), aff’d per curiam, 946 F.2d 1549 (11th 
Cir. 1991) (unpublished), cert. denied, 112 §.Ct. 1475 (1992)), "[iJn many prior 
cases, the only evidence that a horse was sore was the professional opinion of 
the Department’s veterinarians, based upon their palpation of the horse’s 
pasterns." In the original decision in Edwards, the Judicial Officer, in affirming 
the finding of the ALJ that the horses involved in the case were sore, based 
solely on evidence of the horses’ reaction to palpation, the Judicial Officer stated 
(49 Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used here, 
but thermovision has not been used by the Department at a horse show 
since about 1981 (Tr. 485-86). Ample precedent exists for finding that a 
horse was sored, based on the horse’s reaction to palpation by the 
Department’s veterinarians, without any thermovision evidence. See, e.g., 
In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 35 
Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 38 Agric. 
Dec. at 1273-74: 


3See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front foot 
revealed a sensitive spot about the size of a dime on the medial 
surface of the bulb of the heel on the rear portion of each front foot. 
The sensitive spots were almost identically located on each foot, and 
were in the exact spot where the collar worn on the feet during the 
Show would "bang" as the feet moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


Respondent Groover testified that the horse was not sored. In 
addition, the respondents argued that complainant did not use a swab 
test, photographs or thermographs. . . .° 


SAs held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr Dec 
[1165, 1167] (decided July 26, 1976), the professional opinion of a 
Department veterinarian based on his physical examination of a horse 
is sufficient to support a finding that a horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show evidence 
of pain only on the anterior portion of the legs or only on the 
posterior portion of the legs. This is not unusual and does not 
discredit evidence that the horse was sore. It is not a necessary part 
of complainant’s proof for the Department’s veterinarians to guess or 
determine accurately the exact procedure used to sore a horse, ¢.g., 
whether by chains, chemicals or a combination of both. It is 
sufficient if the proof adequately demonstrates that the horse was 
sore. [Footnote omitted.] Moreover, the statute raises a presumption 
that a horse is sore “if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs" (15 
U.S.C. § 1825(d)(5)). There is no requirement that the horse 
manifest abnormal sensitivity on both the anterior and posterior 
surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 
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It is to be expected that in many, if not most, cases under the 
Horse Protection Act, the only evidence of soring will be the expert 
opinion of a veterinarian who testifies on the basis of his observation 
or examination that in his professional opinion, a particular horse was 
sored by the use of some chemical or mechanical agent, for the 
purpose of affecting its gait. It should be further expected that the 
veterinarian will frequently not be able to tell whether the soring 
agent used was mechanical, or chemical, or both. Unless this 
remedial statute is to be rendered sterile, the Government should not 
be required to prove the soring device or agent applied in a particular 
case. 


Respondents also contend that horses are typically sored on the anterior 
portion of the front legs, but the quotations above show that it is not 
unusual to have a horse sored only on the posterior portion of the front 
legs. 


In Edwards, it is also explained that veterinarians can distinguish between a 


pain reaction from palpation and a high strung or nervous horse, or a horse that 
is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both horses 
were silly about their feet and that was the cause of their responses. This 
assertion is without any basis. All four United States Department of 
Agriculture doctors testified that they are familiar with high-strung, or 
nervous, or silly horses and follow a simple procedure to distinguish such 
horses from those that are experiencing pain. That is, they look for, and 
in both cases found, specific spots which were painful when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the horse’s 
front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the horse 
trying to jerk its foot away, they move to other parts of the leg and then 
return to the spot where they previously got a response. If the horse again 
gives a pain response they will go away from that spot and come back. 
This is done to be certain it is a pain response and not just a "silly" 
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reaction. (Tr. 61, 103). As Dr. Riggins testified: 


. . . if horse is silly about his foot, you can be holding it and you 
can touch him anywhere and the horse is going to move. And the 
way to differentiate if he’s sore or not is I will -- a certain spot -- if 
that horse is moving when I touch that certain spot, I’ll go around to 
other places. I might even go further on his leg and palpate it. And 
the horse, if he’s silly about it, you can tell other places where I 
know there is no pain, he exhibits some response, I know he’s kind 
of silly. But then I can go back, if you get pain response every time 
you go back there, well, then, you know it’s pain instead of being 
silly about his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation anywhere. 
"Eb’s Little Princess" and "Great Big Country" both responded only when 
a small area was palpated and both showed the response repeatedly when 
palpated there, but showed no response when palpated elsewhere. 


The record in the present case similarly shows that the Department’s two 
veterinarians, one of whom had checked from 2,000 to 3,000 horses for Horse 
Protection Act violations (Tr. 94), and the other “probably several thousand" 
horses (Tr. 208), could distinguish between a pain response to palpation and 
some other condition or circumstance (Tr. 99-103, 158-70, 173-80, 188-200, 
212-26). Based upon my examination of the record in this case, in addition to 
my examination of the records in 45 other Horse Protection Act cases, I am 
convinced that palpation alone is a highly reliable method of determining 
whether a horse is sore, within the meaning of the Horse Protection Act.‘ 


“The Congress has recently acted concerning the enforcement of the Horse Protection Act in 
Fiscal Year 1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) “salaries 
and expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 

ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 


(INCLUDING TRANSFERS OF FUNDS) 


(continued...) 
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Virtually all Respondents in these types of cases complain that USDA 
veterinarians are using digital palpation solely, and only digital palpation, to 
determine whether horses are sore. However, such subjective conclusions by 
USDA veterinarians in Horse Protection Act cases are not actually dispositive 
of this issue. In fact, USDA veterinarians are merely providing evidence, 
through their diagnosis, to fact-finders, who then determine if a particular horse 
is sore under the Act. This was very recently stated in Elliott v. Administrator, 
___ F.2d __, slip op. at 9-10, (4th Cir. 1993), as follows: 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA veterinarians. 
In other words, he complains that the determination of “sore” depends on 


‘(...continued) 

For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when conducting 
inspections at horse shows, exhibitions, sales, or auctions under the Horse Protection Act, as 
amended (15 U.S.C. 1821-1831), relies solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act is $358,000 
(H.R. ConrF. REP. No. 815, 102d Cong., 2d Sess. 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the pendency 
of H.R. 5487 reveals no discussion of this proviso (138 CONG. REC. H5548, H5576 (daily ed. 
June 30, 1992); 138 CoNnG. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 CoNG. REC. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CONG. REC. H7727, H7732 (daily ed. Aug. 7, 
1992); 138 Conc. REC. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 CoNG. REc. $12,275, 
$12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. REP. No. 617, 102d 
Cong., 2d Sess. 48 (1992); S. REP. NO. 334, 102d Cong., 2d Sess. 49 (1992); H.R. CONF. REP. 
No, 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report states that 
“relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing horses is 
ineffective," the comments were apparently not based upon any hearings on the issue, and USDA 
has not testified, or otherwise commented, upon the issues underlying the views in the House 
Committee Report, or the views in the Senate Report recommending "bill language directing APHIS 
to discontinue its practice of relying on digital palpation as the only diagnostic test . . . to determine 
whether or not a horse is sore under the act." The proviso, unless put into subsequent Appropriation 
Bills, or otherwise enacted, will only apply to the 1993 Fiscal Year (October 1, 1992-September 30, 
1993). There is nothing in the legislative history to suggest that Congress intended any of this to 
be retroactive. 
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the subjective conclusion of the USDA veterinarian. In fact, the fact-finder 
makes the determination as to whether or not a horse was "sore". The 
USDA veterinarians merely provided evidence, through their diagnosis, as 
to whether or not this is the case. Their findings are subject to the same 
scrutiny as any other evidence. As one court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that inherently 
present whenever expert opinion is used for evidentiary purposes in 
adjudicative proceedings. The evidentiary use of expert opinions, in 
particular those supported by live testimony and subject to the 
defendants’ cross-examination, does not violate the due process 
clause. See e.g., Richardson v. Perales, 402 U.S. 389, 408 (1971); 
Lloyd Sabaudo Societa v. Elting, 287 U.S. 329, 339-340 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 

Respondent argues that "[nJeither of the Department’s VMO’s had 
independent recollection of their examinations of ‘All American Pride’." 
(Respondent’s Brief in Support of Appeal Petition at 9 (Oct. 28, 1992.)) 
However, “past recollection recorded" in the form of affidavits has long been 
regarded as adequate, in Horse Protection Act cases, as long as the affidavits 
were made while the events recorded were fresh in the witnesses’ minds, as 
follows (In re Jordan, 51 Agric. Dec. 1229, 1229-30 (1992)): 


The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that the 
two “Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and so, 
CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the needed 
indicia of trustworthiness (Initial Decision at 10-15). 


But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while the 
events recorded were fresh in the witnesses’ minds, as stated in In re 
Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983)): 
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Respondents complain that complainant’s evidence should be 
disregarded because it is “based upon past recollection recorded and 
not independent memory" (Appeal 1). However, respondents did not 
object to the admission of such evidence and, therefore, they are not 
in a position to complain now. Moreover, complainant’s witnesses 
made their affidavits while the events recorded were fresh in their 
minds, and such evidence is "reliable, probative, and substantial," as 
required by the Administrative Procedure Act (5 U.S.C. § 556(d)). 


Thus, Complainant’s evidence is sufficient to raise the presumption of 
soreness under the Act; as both VMO’s signed their affidavits on September 2, 
1989, 2 days after the event, and the Summary of Alleged Violations form was 
completed on August 31, 1989, the day of the event. Respondent’s criticism of 
the methodology, length of time, and thoroughness of the USDA veterinarians’ 
examinations are not persuasive that the bilateral abnormal sensitivity found by 
both VMO’s cannot support a finding of soreness. (Respondent’s Appeal, 
supra, at 9-10.) 

Moreover, I find without merit Respondent’s arguments attacking the ALJ’s 
rebuttable presumption determination, for the same reasons as set forth in the 
Fourth Circuit’s Elliott decision, supra, at 10-11, as follows: 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive" it is deemed 
to be “sore." 15 U.S.C. § 1825(d)(5). Elliott argues that “abnormally 
sensitive" is so vague as to be violative of due process and that equating 
“abnormal sensitivity" to deliberate treatment to render a horse “sore" is 
an unwarranted and unsupported presumption. We find it unnecessary to 
consider the presumption established by § 1825(d)(5) in light of the direct 
evidence that the horses were "sore." The examining veterinarians did not 
simply conclude that the horses were abnormally sensitive in two limbs 
and, therefore, were "sore." Each veterinarian testified to the effect that 
the three horses plainly experienced a high degree of pain upon palpation 
of their forelimbs, demonstrated by the horses’ immediate and reflexive 
pulling away from the palpation, rearing up and sagging down on the 
hindquarters, and instinctively cinching up the abdominal muscles. The 
diagnosis was not based upon mere abnormal sensitivity. The veterinarians 
specifically opined that the pain responses were not the result of some other 
type of injury but rather were deliberately inflicted. In other words, the 
horses, when inspected, were "sore" within the meaning of the Act. As 
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previously discussed, the veterinarians noted other conditions indicating the 
horses were "sore": (1) hair loss which indicated the use of action devices 
or caustic chemicals; (2) inflammation in the forelimbs; and (3) unusual 
stance, movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
Statutory presumption. Although the ALJ cited the presumption, his 
opinion clearly shows he determined, based on the evidence presented, that 
the animals were "sore" on the days they were "entered." Unquestionably, 
substantial evidence supports those conclusions. [Footnote omitted.] 
Where there is a factual finding that a horse was "sore", even in the 
absence of the presumption, it is irrelevant that there may have been 
reliance on a presumption. Thornton v. USDA, 715 F.2d 1508, 1511 (11th 
Cir. 1983) (citing Fleming v. USDA, 713 F.2d 179, 188 (6th Cir. 1983)). 
We, therefore, find it unnecessary to examine whether or not the 
presumption passes constitutional muster. See Usery v. Turner Elkhorn 
Mining Co., 428 U.S. 1 (1976). 


Respondent argues that greater weight should have been given to 
Respondent’s witnesses by the ALJ. However, "[i]t is the consistent practice of 
the Judicial Officer to give great weight to the findings of fact by ALJ’s since 
they have the opportunity to see and hear the witnesses testify." In re White, 
47 Agric. Dec. 229, 279 (1988), aff'd per curiam, 865 F.2d 262 (6th Cir. 1988) 
(Table), (text in WESTLAW), citing, In re Collins, 46 Agric. Dec. 217, 227 
(1987). In this case, I agree with the ALJ’s analyses and conclusions 
concerning Respondent’s witnesses and expert witnesses. 

Respondent further argues on appeal that the Department failed to prove that 
Respondent entered the horse for the following reasons (Respondent’s Brief in 
Support of Appeal Petition at 3-7 (Oct. 28, 1992)): 


(A) CX 1 was never offered into evidence. 
(B) Respondent proved that he did not enter "All American Pride". 


(C) CX 1, even if it had been made a part of the record, would not 
have been sufficient to prove entry. 


John W. Eades, Complainant’s investigator employed by APHIS, testified that 
he obtained Complainant’s Exhibit 1 (CX 1) from the Celebration management 
(the management of the horse show involved here) as one of the entry forms 
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obtained in response to his request for all of the “class sheets or entry sheets for 
all of the horses that were involved in violations" during the annual National 
Celebration that year (Tr. 56; see also Tr. 55-56, 66-67, 72-73, 81, 91-92). 
Although CX 1 appears in the official file, it cannot be regarded as evidence 
because Complainant’s counsel inadvertently forgot to formally offer its 
admission. It was the subject of comprehensive direct and cross-examination 
(see Tr. 55 passim through 92), and it would have been reversible error to 
exclude it from evidence, if it had been offered. 

While it is true that CX 1 was not formally received into evidence, the 
testimony by Eades as to CX 1 is so comprehensive that the testimony 
establishes everything needed to prove that Respondent Allan Callaway entered 
the horse, “All American Pride," as charged in the Complaint. Eades testified 
that the words at the top of CX 1, “Entry form" "Tennessee Walking Horse 
Celebration" (Tr. 70) “means it’s a form that is prepared by a person that’s 
entering the horses letting the show management know what horses and what 
classes he wants specific horses entered to in that show" (Tr. 71). Eades 
testified that CX 1 shows “Allan Callaway Stables" as the “name of trainers, 
agent or exhibitor’s name," and that "Allan Callaway’s signature" appears at the 
lower right-hand side where it says "Trainers or exhibitors signature" (Tr. 71; 
and see Tr. 69). Eades testified that CX 1 shows "Entry number 523," and that 
the document “purports to be referring to the same All American Pride that’s the 
subject of this litigation" (Tr. 68-69), involving Class 83 (the Class involved 
here) (Tr. 72, 81-82). Eades concluded that Respondent "signed the entry sheet 
of the--what we call the clerical or paper entry of the horse" (Tr. 69), and that 
CX 1 “proves a phase of the allegation," the “first phase of entry" (Tr. 
67-68).° 

It is clear that Eades’ testimony contains all of the information that would 
have been provided if CX 1 had been formally offered and received as evidence 
and, therefore, it is of no moment that the physical document is not part of the 
evidence. 

Furthermore, Eades and Dr. Hendricks testified that Respondent Allan 
Callaway was the custodian who presented "All American Pride” to the pre- 


‘Eades testified in response to a hypothetical question that if CX 1 did not contain Allan 
Callaway Stables as "Trainer’s (agent) or Exhibitor’s Name," or some stable with which Allan 
Callaway was affiliated, his signature at the bottom would not be conclusive proof that Allan 
Callaway entered the horse, but that he would also look to the "person that completes the entry by 
presenting the horse on pre-show inspection" (Tr. 79). In my view, both persons in that 
hypothetical situation would be considered as entering the horse, within the meaning of the Act. 
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show inspection (Tr. 62, 106-08; and see Tr. 23, 24-27, 30-36, 61-62), and 
Eades listed (from his personal knowledge (Tr. 62)) Respondent’s name on VS- 
Form 19-7, Summary of Alleged Violations, as the "NAME OF PERSON 
(CUSTODIAN) PRESENTING HORSE FOR INSPECTION" (CX 4, item 8). 
This, too, is sufficient, by itself, to prove that Respondent entered the horse, 
within the meaning of the Act. "“[T]Jhe entering of a horse is a continuing 
process, not an event, and includes all activities required to be completed before 
a horse can actually be shown or exhibited" (Jn re Elliott, 51 Agric. Dec. 334, 
342 (1992) (Decision as to William Dwaine Elliott), aff'd, =» ~F.2d___—s (4th 
Cir. 1993). As stated in Elliott v. Administrator, __ F.2d __, supra, slip op. 
at 8-9: 


Elliott asserts that “entering,” as used in 15 U.S.C. § 1824(2)(B), 
constitutes only registration of the horse and payment of the entry fee. The 
time period between such time and the actual show, he asserts, is not 
included within the meaning of "entering." We cannot agree that 
“entering” means simply paying the fee and registering the horse for 
showing, which oftentimes is done by mail without the requirement for 
presenting the horse. Inspection of the horse is a prerequisite to the horse 
being eligible to show and the horse is not fully qualified to show until the 
inspection is passed. The plain meaning of “entering” a horse in a show 
would seem to encompass all the requirements—including inspection—and 
the time necessary to complete those requirements. 


Even if we were to agree, however, that the plain meaning of the Act 
is not clear, the USDA’s interpretation is entirely reasonable and consistent 
with Congressional intent and thus must be upheld. We think it stretches 
credulity to argue that Congress intended only to prohibit a horse being 
"sore" at registration or when being shown and between that time the horse 
is permitted to be "sore." The Act was passed to end the practice of 
making horses sore and to quash the competitive advantage gained by 
cruelly making a horse “sore." Congress stated that its purpose was to 
"make it impossible for persons to show sored horses in nearly all horse 
shows." See H.R. Rep. No. 91-1597, 91st Cong., 2d Sess. 2, reprinted 
in 1970 U.S.C.C.A.N. 4870, 4871. Elliott’s reading of the Act would 
defeat this purpose by effectively making meaningless pre-showing 
inspections which are not contemporaneous with the registration and 
payment of the entry fee. We conclude that the USDA’s interpretation of 
"entering" is reasonable and not contrary to Congressional intent and thus 
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we are bound to give it effect. Chevron U.S.A., 467 U.S. at 842. 


Respondent relies on RX 14, purportedly signed by someone named 
Blackmon, as the entry form for Class 83. But RX 14 was admitted “just for 
identification" because "it hasn’t been authenticated by whoever prepared it" 
(Tr. 90). Specifically, it was produced by Respondent’s attorney at the hearing 
to cross-examine Eades, without any witness to vouch for its authenticity. There 
is nothing in the record to show who prepared RX 14, where it was obtained 
from, or whether it was ever sent to the Show management. It does not refer 
specifically to Class 83. Although Eades testified that he had no reason to 
question the authenticity of RX 14, he testified that he had no knowledge that 
its contents are, in fact, accurate and true (Tr. 90-91). Moreover, he testified 
that he personally obtained CX 1 from the Celebration management, but that 
RX 14 was not given to him when he asked the Celebration management for the 
class sheets or entry sheets for the horses involved in violations, including Class 
83 (Tr. 91-92; and see Tr. 55-56, 66-67, 72-73, 76, 81). Hence neither Eades 
nor anyone else authenticated RX 14. Accordingly, the ALJ properly gave no 
weight to RX 14. 

But even if RX 14 had been authenticated and received into evidence, and 
testimony established that it related to Class 83, it would not have changed the 
outcome here. It would merely have shown that someone named Blackmon 
participated in the entry process, and, probably, could have been the subject of 
a disciplinary proceeding. It would not have changed the fact that Respondent 
initiated the entry process by signing the initial entry form, and attempted to 
complete the entry process by presenting the horse for inspection. 

Accordingly, Complainant proved that Respondent entered “All American 
Pride" in Class 83, as alleged in the Complaint. 

I have carefully considered all the arguments made by Respondent on appeal, 
and to the extent any are not specifically mentioned herein, they are nevertheless 
rejected for lack of merit. 

Turning to the sanction, the Department’s current sanction policy is set forth 
in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th 
Cir. Apr. 23, 1993) (unpublished)), as follows: 


It is appropriate to state expressly the practice that has been followed by 
the Judicial Officer in recent cases, viz., that reliance will no longer be 
placed on the "severe" sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
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(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, 
the sanction in each case will be determined by examining the nature of the 
violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged with 
the responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider the 
following factors to determine the amount of a civil penalty (15 U.S.C. 


§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, the 
degree of culpability, any history of prior offenses, ability to pay, effect 
on ability to continue to do business, and such other matter as justice may 
require. 


In most cases, the maximum civil penalty of $2,000 per violation is warranted 
(In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 (9th Cir. 
1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper attached 
as an Appendix hereto); In re Elliott, 51 Agric. Dec. 334, 350-51 (1992) 
(Decision as to William Dwaine Elliott), aff'd, Ss F.2d ss (4th Cir. 1993). 
The ALJ made the determination that the violation in this case deserved the 
routinely appropriate amount of $2,000 for the first offense. 

The ALJ concluded that a year’s disqualification is warranted (Initial Decision 
at 12-13); nevertheless, the Act states that 1 year is the minimum period of 
disqualification ("not less than one year for the first violation" (15 U.S.C. 
§ 1825(c))). The disqualification is in addition to any pertinent civil penalty and 
is discretionary to the Secretary. Recent cases and those decisions going back 
to the passage of the disqualification amendment to the HPA in 1976° show that 
a 1-year minimum disqualification ordinarily accompanies a civil penalty for a 
soring violation. This policy was recently restated in in re Elliott, 51 Agric. 
Dec. 334, 352 (1992). (Decision as to William Dwaine Elliott), aff'd, _—~F.2d 


°The disqualification provision was added by Congress in 1976 to provide a strong deterrent to 
subsequent violations by parties who had the economic means to pay the civil penalties as operation 
costs. See H.R. REP. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 U.S.C.C.A.N. 
1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983). 
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____ (4th Cir. 1993): 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, and 
the Judicial Officer has held that disqualification is an appropriate sanction 
in almost every Horse Protection Act case. In Jn re Rowland, the Judicial 
Officer noted (40 Agric. Dec. at 1951-52 [, aff’d, 713 F.2d 179 (6th Cir. 
1983))]: 


Congress has provided the Department with the “tools” needed to 
eliminate the practice of soring Tennessee Walking Horses. But they 
must be used, to be effective. In order to achieve the Congressional 
purpose of the Act, it would seem necessary to impose at least the 
minimum disqualification provisions of the 1976 amendments on 
every horse owner (and trainer) who allows one of his horses to be 
exhibited while sore.'® 


‘(There is a remote possibility that the circumstances in some 
particular case, not presently envisaged, might justify a departure 
from that policy. Since it is clear under the 1976 amendments that 
intent and knowledge are not elements of a violation,] I can envisage 
no circumstance presently warranting an exception from this policy.’ 


For the reasons set forth in Stamper, attached as an Appendix, the customary, 
minimum disqualification period should be imposed here. 

Thus, the ALJ’s decision is affirmed, in that the Respondent is found to have 
violated the Act. I agree with the ALJ’s $2,000 civil penalty and 


7It is my policy to examine the facts and circumstances of each case to see whether an exception 
to this policy is warranted. An examination of the record here does not lead me to believe that an 
exception is warranted. In this respect, however, I am necessarily influenced by the views expressed 
in Stamper (attached as an Appendix) as to why lack of knowledge or intent should not be a 
circumstaace mitigating the sanction. Since there is never, or almost never, proof of knowledge or 
intent, if that were cause for not imposing a disqualification order, there would never, or almost 
never, be a disqualification order issued. The civil penalty for soring would be an acceptable cost 
of doing business, and the remedizl purposes of the Act would not be achieved. But if the Stamper 
views are correct, viz., that a disqualification order is ordinarily necessary to achieve the Act’s 
purpose even where there is no proof of knowledge or intent, it would take an extraordinary 
circumstance to warrant not imposing a disqualification order. 
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disqualification for 1 year, for the reasons set forth in the ALJ’s Conclusions 
and in my Additional Conclusions. The ALJ’s Order is affirmed. 


Order 


1. Respondent John Allan Callaway is assessed a civil penalty of $2,000 for 
violation of section 5(2)(B) of the Horse Protection Act (15 U.S.C. 
§ 1824(2)(B)). The civil penalty shall be paid by certified check or money 
order, made payable to the Treasurer of the United States, and forwarded to 
Colleen A. Carroll, Esq., Office of the General Counsel, Room 2014, South 
Building, United States Department of Agriculture, Washington, D.C. 20250- 
1400, within 30 days from the date of service of this Order on Respondent. 

2. Respondent is disqualified for 1 year from showing, exhibiting or 
entering any horse, directly or indirectly through any agent, employee, or other 
device, and from judging, managing or otherwise participating in any horse 
show, horse exhibition, horse sale or auction. 

The provisions of this disqualification order shall become effective on the 30th 
day after service of this Order on Respondent. 


APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein. -Editor] 


In re) JOHN ALLAN CALLAWAY. 
HPA Docket No. 91-81. 
Order Changing Effective Date filed May 24, 1993. 


Colleen A. Carroll, for Complainant. 
G. Thomas Blankenship, Indianapolis, Indiana, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order filed in this proceeding on May 6, 1993, shall become effective 
on May 24, 1993. 
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In re: LINDA WAGNER AND JUDITH RIZIO. 

HPA Docket No. 91-18. 

In re: ROY E. WAGNER AND JUDITH E. RIZIO. 

HPA Docket No.91-58. 

Decision and Order as to Roy E. Wagner and Judith E. Rizio filed May 27, 
1993. 


Civil penalty — Horse soring — Horse owner and trainer — Entering — Disqualification order 
— Preponderance of evidence. 


The Judicial Officer affirmed the decision by Judge Hunt (ALJ) finding that Respondent Rizio 
entered a horse for showing while the horse was sore. The ALJ assessed a civil penalty of 
$2,000, and disqualified Respondent Rizio for 1 year, inter alia, from showing, exhibiting or 
entering a horse in a horse show. However, the Judicial Officer reversed the ALJ’s order 
dismissing the Complaint against Respondent Wagner. The Judicial Officer held that 
Respondent Wagner’s act of presenting the horse to the DQP for pre-show inspection was part 
of the entry process. The Judicial Officer imposed the same sanctions on Respondent Wagner 
as were imposed on Respondent Rizio. Much more than a preponderance of the evidence 
supports the findings, which is all that is required. A horse may be found to be sore based 
upon the professional opinion of veterinarians who relied solely upon palpation of the horse’s 
pasterns. Past recollection recorded in the form of affidavits made while the events were fresh 
in the witnesses’ minds is reliable, probative and substantial. The amendment to the Fiscal 
Year 1993 budget for APHIS, prohibiting the payment of salary to any Depart:nent veterinarian 
who relies solely on the use of digital palpation as the only diagnostic test to ¢«etermine whether 
or not a horse is sore, is not applicable. Entering of a horse is a continuing process, not an 
event, and includes all activities required to be completed before a horse can be shown or 
exhibited. The facts and circumstances of this case reveal no basis for an exception to the 
general policy of imposing the minimum disqualification order on the persons who entered the 
sore horse in this case, in addition to a $2,000 civil penalty. 


Sharlene A. Deskins, for Complainant. 

Michael L. Rozman, Harrisburg, Pennsylvania, for Respondents. 
Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a consolidated disciplinary administrative proceeding under the 
Horse Protection Act of 1970 (Act), as amended (15 U.S.C. § 1821 et seq.). 
On April 30, 1992, Administrative Law Judge James W. Hunt (ALJ) filed an 
Initial Decision and Order in which he found in HPA Docket No. 91-58 that 
Respondent Judith E. Rizio entered, for the purpose of showing or exhibiting, 
a horse, at Quentin, Pennsylvania, on May 11, 1990, while the horse was sore, 
but that Respondent Roy E. Wagner committed no violation. The ALJ 
assessed Respondent Judith E. Rizio a civil penalty of $2,000 and disqualified 
Respondent Judith E. Rizio for 1 year from showing, exhibiting or entering 
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any horse or participating in any horse show, exhibition, sale or auction. The 
ALJ dismissed the Complaint against both Respondents in HPA Docket No. 
91-18. 

On June 12, 1992, Respondent Judith E. Rizio, seeking dismissal, or in the 
alternative, reduced sanctions, appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ On July 2, 1992, 
Complainant appealed only the ALJ’s decision in HPA Docket No. 91-58, 
arguing that Respondent Roy E. Wagner should be found in violation of the 
Act as charged in that Complaint, that Roy E. Wagner should be given the 
same sanctions as Respondent Judith E. Rizio, and that the ALJ’s 
determination that "Sir Shaker" was sore should be affirmed. On July 8, 1992, 
Complainant filed a Response to Respondent’s Appeal, thereby seeking 
affirmance of the ALJ’s Decision and Order as to Respondent Judith E. Rizio, 
and restating Complainant’s July 2, 1992, argument as to Respondent Roy E. 
Wagner. The case was referred to the Judicial Officer for decision on 
August 14, 1992. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order in HPA Docket No. 91-58 is reversed insofar as it 
dismisses the Complaint against Respondent Roy E. Wagner, and he is given 
the same sanctions as Respondent Rizio. However, the Initial Decision and 
Order is sufficiently modifiable to be adopted as the final Decision and Order, 
with Respondent Roy E. Wagner being found in violation as charged in the 
Complaint, and with additions shown by brackets, deletions shown by dots, 
and with trivial editorial changes not specified. The Initial Decision and 
Order, insofar as it applies to Respondent Judith E. Rizio, is affirmed. The 
effective date is changed in view of the appeal. Additional conclusions by the 
Judicial Officer follow the ALJ’s conclusions. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding under the Horse Protection Act (Act), as 
amended, 15 U.S.C. § 1821 et seq., instituted by complaints filed on October 
15, 1990 (HPA 91-18), and January 3, 1991 (HPA 91-58), by the 
Administrator, Animal and Plant Health Inspection Service (APHIS), United 
States Department of Agriculture (USDA). The complaints were consolidated 
for purposes of this proceeding on July 25, 1991. 

The complaint in HPA 91-18 alleges that respondent Linda Wagner violated 
the Act on July 15, 1988, by entering and exhibiting in a show a horse known 
as "Copy’s Master Delight" while the horse was sore and that respondent Judith 
Rizio violated the Act on July 15, 1988, by exhibiting and by allowing the entry 
of “Copy’s Master Delight" in a show for purposes of showing or exhibiting the 
horse while it was sore. The complaint in HPA 91-58 alleges that respondent 
Roy E. Wagner violated the Act on May 11, 1990, by entering in a show a 
horse known as “Sir Shaker" for purposes of showing or exhibiting the horse 
while it was sore and that respondent Rizio violated the Act on May 11, 1990, 
by allowing the entry of "Sir Shaker" in a show for purposes of showing or 
exhibiting the horse while it was sore. 

In their answer to the complaint in HPA 91-18 respondents admit that 
respondent Wagner was the trainer of "Copy’s Master Delight," that respondent 
Rizio was the owner of "Copy’s Master Delight," and that the horse was entered 
and exhibited on July 15, 1988. They deny that the horse was sore or that they 
otherwise violated the Act. 

In their answer to the complaint in HPA 91-58 respondents admit that 
respondent Wagner was the trainer of “Sir Shaker," that respondent Rizio was 
the owner of "Sir Shaker," and that the horse was entered in a show on May 11, 
1990. They deny that the horse was sore or that they otherwise violated the 
Act. 

A hearing was held in Harrisburg, Pennsylvania, on November 19 and 
December 12, 1991. Complainant was represented by Sharlene A. Deskins, 
Esq. Respondents were represented by Michael L. Rozman, Esq. 


Facts 


A USDA "summary of alleged violations” form states that the horse "Copy’s 
Master Delight" was entered in the Yellow Rose Classic horse show in Herndon, 
Virginia, by "Judy Rizio" on July 15, 1988. (CX-1.) "“Copy’s Master Delight" 


LINDA WAGNER and JUDITH RIZIO 301 
52 Agric. Dec. 298 


was given a pre-show examination by the show’s designated qualified person 
(DQP), Wayne Quesada. Quesada testified that the horse showed no signs of 
being sore and that it passed inspection. (Tr. II, p. 6.) The horse was then 
shown. After being shown, “Copy’s Master Delight" was examined by 
Dr. Frances Miava Binkley, who was one of two USDA veterinarians assigned 
to the show. The other veterinarian was Dr. Webb who did not examine the 
horse. (Tr. I, pp. 15, 30.) Binkley testified that she could not recall the 
examination, but said that, based on an "affidavit" she prepared at the time, the 
horse was sore.' The affidavit states only that she “found this horse to be 
sensitive in the back of the pastern area on both front feet." The affidavit does 
not contain any findings that formed the basis for her conclusion. (CX-2.) 
When asked whether it was the USDA’s policy to have two veterinarians 
examine a horse to determine if it was sore, she responded that that was not the 
policy at the time. (Tr. I, p. 30.) Quesada, the DQP, also re-examined the 
horse and found that it was "sensitive" in both front feet. (CX-6.) Like 
Binkley, Quesada did not give the basis for his conclusion. 

Binkley also testified that, based on photographs she saw of the horse at the 
hearing, it appeared to have scars or callouses on the back of its pasterns which 
could have been caused by some irritant. However, she said the scars did not 
appear to violate USDA’s scar rule and that if the scars had been irritated, 
edematous, or inflamed at the time she examined the horse she would have 
noted it in her report of her examination. (Tr. I, pp. 120-123.) She had also 
indicated on her report that the horse was in compliance with the scar rule at the 
time of her examination. (CX-1.) 

Dr. Hugh Hendricks, a USDA veterinarian, did not physically examine 
“Copy’s Master Delight," but testified that, on the basis of the photographs he 
saw of the horse, the scars on the pasterns were on the borderline of violating 
the scar rule. Hendricks, however, said that such scars were not usually 
sensitive and would not cause the horse to be in pain when it walked or was 
ridden. (Tr. I, pp. 124-127.) Hendricks further testified that it has been 
USDA’s policy since 1978 to have two veterinarians examine a horse to 
determine if it is sore. (Tr. I, p. 49.) 

Judith Rizio, the owner of "Copy’s Master Delight," testified that the horse 
had been shown in about 20 shows and that the incident on July 15, 1988, was 
the only time when there was a problem with the horse. She also said that the 


'The affidavit appears as though Binkley deposed herself. However, this is presumed to be a 
clerical error. (CX-2.) 
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horse had callouses when she bought it in 1987 and that she had the Wagners 
take measures to reduce the callouses before exhibiting the horse. (Tr. I, pp. 
131-134.) 

On May 11, 1990, Binkley was again one of two USDA veterinarians 
assigned to a horse show, this one the Eastern Classic show in Quentin, 
Pennsylvania. The other veterinarian was Hugh Hendricks. A USDA summary 
of alleged violations form states that “Judy Rizio" had entered a horse called 
"Sir Shaker" in the show and paid the entry fee. “Roy Wagner" was identified 
on the form only as the horse’s trainer. The form indicated that USDA 
investigator Kenneth Swartz had obtained this information. (CX-3.) Swartz did 
not testify. 

Binkley testified that she had no independent recollection of the show except 
for what she recorded in an affidavit prepared at the time. (Tr. I, pp. 16-18.) 
In this affidavit, Binkley said that after observing the show’s DQP, Greg 
Thomason, examine "Sir Shaker," she conducted her own examination. Her 
recorded findings for this examination were far more detailed than they were for 
her examination of "Copy’s Master Delight.” In her affidavit, Binkley states: 


On this night, I observed DQP Greg Thomason examine a horse entered 
in class 14 with entry number 83 preshow. Each time the DQP palpated 
the area on the front of the pastern of each front foot, the horse pulled the 
foot away. The horse also tensed its abdomen. The DQP excused the 
horse and issued a DQP ticket for two foot sensitivity. 


I then palpated the horse. Each time I palpated the area on the front on the 
pasterns, 1"-2" above coronary band, the horse pulled its foot away. The 
reaction was the same on both front feet. The horse also tensed his 
abdomen and shoulder during palpation. 


Dr. Hugh Hendricks then examined the horse. I observed the same 
reactions from the horse when Dr. Hendricks palpated it as when I 
palpated it. 


In my professional opinion, the horse was sore and this condition was 
caused by a caustic chemical or a mechanical device or a combination of 
both. 


Custodian stated horse’s name was Sir Shaker. (CX-4.) 
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Hendricks then examined the horse. In his affidavit he stated: 


When light to moderate digital pressure was applied to the anterior surface 
of both fore pasterns the horse would exhibit strong and definite pain 
responses. The horse would try and remove his foot from my grip and 
would jerk his head upward, there was a tightening of the abdominal 
muscles and a shifting of his weight back over the hind quarters when the 
sensitive areas were palpated. 


Dr. Binkley and I conferred and were in complete agreement that this 
horse met the criteria to be classified as a “sore” horse as defined by the 
Horse Protection Act." (CX-5.) 


Respondents testified that "Sir Shaker" was excited, nervous, and "pumped 
up" prior to the show and therefore did not like to stand still while being 
examined. They also said that the horse was upset because it had to face the 
crowd and the bright show lights. They further testified that Hendricks was not 
present when Binkley examined "Sir Shaker" and that she startled the horse by 
jerking her head and throwing her hair back. (Tr. I, pp. 70-71, 87-88, 90.) 


Discussion 
Section [2(3)] of the Act, 15 U.S.C. § 1821(3), provides that: 


(3) The term “sore” when used to describe a horse means that— 

(A) an irritating or blistering agent has been applied, internally or 
externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a person on any 
limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been injected by a 
person into or used by a person on any limb of a horse, or 

(D) any other substance or device has been used by a person on any 
limb of a horse or a person has engaged in a practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
or distress, inflammation, or lameness when walking, trotting, or otherwise 
moving, except that such term does not include such an application, 
infliction, injection, use, or practice in connection with the therapeutic 





304 HORSE PROTECTION ACT 


treatment of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the State in which such treatment was 
given. 


[Section 6(b)(1) of the Act, 15 U.S.C. § 1825(b)(1), provides that: 


(1) Any person who violates section 1824 of this title shall be liable to 
the United States for a civil penalty of not more than $2,000 for each 
violation. No penalty shall be assessed unless such person is given notice 
and opportunity for a hearing before the Secretary with respect to such 
violation. The amount of such civil penalty shall be assessed by the 
Secretary by written order. In determining the amount of such penalty, the 
Secretary shall taken into account all factors relevant to such determination, 
including the nature, circumstances, extent, and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability to 
pay, effect on ability to continue to do business, and such other matters as 
justice may require. 


Section 6(c) of the Act, 15 U.S.C. § 1825(c), provides that: 


In addition to any fine, imprisonment, or civil penalty authorized under 
this section, any person who was convicted under subsection (a) of this 
section or who paid civil penalty assessed under subsection (b) of this 
section or is subject to a final order under such subsection assessing a civil 
penalty for any violation of any provision of this chapter or any regulation 
issued under this chapter may be disqualified by order of the Secretary, 
after notice and an opportunity for a hearing before the Secretary, from 
showing or exhibiting any horse, judging or managing any horse show, 
horse exhibition, or horse sale or auction for a period of not less than one 
year for the first violation and not less than five years for any subsequent 
violation. } 


Section [6(d)(5)] of the Act [, 15 U.S.C. §] 1825(d)(5), creates a presumption 
that a horse with abnormal, bilateral sensitivity is sore: 


(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse which 
is sore if it manifests abnormal sensitivity or inflammation in both of its 
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forelimbs or both of its hindlimbs. 


The Act prohibits not only the showing or exhibiting of a sore horse, but also 
the "entering for the purpose of showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore." (15 U.S.C. § 1824(2)(B)). 

Respondent argues that, before finding a horse sore, it is USDA’s policy to 
have two veterinarians make such a determination and that Dr. Binkley did not 
comply with this policy when she failed to have another veterinarian verify her 
opinion that “Copy’s Master Delight" was sore. However, the adequately 
documented findings of one veterinarian can constitute substantial evidence 
sufficient to support a finding that a horse is sore. A. S. Holcomb, 35 Agric. 
Dec. 1165 (1976). Therefore, even assuming that it was USDA’s policy to have 
two veterinarians examine a horse, Binkley’s failure to follow this procedural 
policy was not, in and of itself, a basis for rejecting her conclusions. 

However, her report is nonetheless insufficient proof that "Copy’s Master 
Delight" was sore. Complainant has the burden of proving that a horse is sore 
and it must meet this burden through the production of substantial evidence 
showing that the horse “manifests abnormal sensitivity or inflammation in both 
of its forelimbs or both of its hindlimbs." ({15 U.S.C.] § 1825(d)(5).) 

In order for a report of an examining veterinarian, as a medical expert in the 
field of animal care, to constitute the substantial evidence needed to show that 
a horse is sore, the report must do more than merely express the opinion that 
a horse is sensitive; the report must also set forth the facts (objective findings) 
that form the basis for the expert’s conclusion. Otherwise, the expert’s opinion 
is entitled to little weight. Randolph v. Laeisz, 896 F.2d 964, 967 (Sth Cir. 
1990); Richardson v. Perales, 402 U.S. 389, 402 (197[1]). 

Dr. Binkley’s report is devoid of such findings. She did not even make the 
ultimate finding, as required by the Act, that the horse was "abnormally" 
sensitive. She concluded, without explanation, only that the horse was sensitive. 
Her unsubstantiated opinion is therefore entitled to little weight. Nor does the 
opinion of the DQP carry much weight since he, like Binkley, only concluded 
that the horse was sensitive without giving the reasons for this conclusion. 
Complainant has therefore failed to meet its burden of proving that "Copy’s 
Master Delight" was sore. The complaint in HPA 91-18 will accordingly be 
dismissed. 

As for "Sir Shaker," the conclusions by Binkley and Hendricks that the horse 
was sore are amply supported by their findings. Complainant has therefore met 
its burden of showing that "Sir Shaker" was sore when examined. For rebuttal, 
respondents contend that “Sir Shaker’s" reaction to the veterinarian’s 
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examination was not due to pain but rather was due to pre-show nervousness. 
Respondents also contend that Hendricks was not present when Binkley 
examined the horse. 

Both Binkley and Hendricks testified credibly that they can tell when a horse 
reacts to pain and when it reacts because it is excited or nervous, and that "Sir 
Shaker’s" reaction to their examinations was a pain response. As for Hendricks 
not being present when Binkley conducted her examination, there is no 
requirement that a veterinarian be present during the examination by another 
veterinarian. The crucial factor, present here, is that the two conduct 
independent examinations and each conclude that the horse is sore based on their 
objective findings. 

I therefore find that the preponderance of the substantial evidence shows that 
"Sir Shaker" was sore when examined on May 11, 1990. [As explained, infra, 
in the Additional Conclusions by the Judicial Officer,] respondent Roy Wagner 
entered the horse in the show as alleged in the complaint. [Also], the evidence 
(CX-3) shows that the horse was entered by its owner, respondent Rizio, and 
that she also paid the entry fee... . 

After consideration of the circumstances of this case, it is determined that the 
penalty complainant seeks for this violation is appropriate. 


Findings of Fact 


1. Respondent Judith E. Rizio is an individual whose mailing address is 
1300 Mallard Road, Camp Hill, Pennsylvania 17011. [Respondent Roy E. 
Wagner is an individual whose mailing address is R.D. 4, Box 71, Hagerstown, 
Maryland 21740.] (Answer, HPA Docket Nos. 91-18 and 91-58). 

2. Dr. Frances Miava Binkley and Dr. Hugh Hendricks are veterinarians 
employed by USDA. 

3. At all times material herein, Judith E. Rizio was the owner [, and 
Roy E. Wagner was the trainer,] of the horse known as "Sir Shaker" which 
[they] entered as Entry No. 83, Class No. 14, on May 11, 1990, at the Eastern 
Classic Horse Show at Quentin, Pennsylvania. 

4. Dr. Binkley and Dr. Hendricks were assigned to the Eastern Classic 
Horse Show in Quentin, Pennsylvania, on May 11, 1990, as part of their duties 
to enforce the Horse Protection Act. 

5. Dr. Binkley examined "Sir Shaker," and in response to palpation, the 
horse exhibited pain responses by pulling his foot away and tensing his 
abdominal muscles. 

6. Dr. Hendricks examined "Sir Shaker" and, in response to palpation, the 


— Oo > 
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horse exhibited strong pain responses when light to moderate digital pressure 
was applied to the pasterns. 


Conclusions of Law 


On May 11, 1990, respondent Judith E. Rizio [, owner, and respondent 
Roy E. Wagner, trainer,] entered for the purpose of showing or exhibiting the 
horse known as "Sir Shaker" as Entry No. 83, in Class No. 14, at the Eastern 
Classic Show at Quentin, Pennsylvania, while the horse was sore, in violation 
of section 5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents argue on appeal that Complainant failed to meet its burden of 
proof that Respondents’ horse was sore. However, I find that there is much 
more than a preponderance of the evidence that Respondents violated the Act, 
as alleged in the Complaint, which is all that is required.2 See generally 
Fleming v. USDA, 713 F.2d 179 (6th Cir. 1983). 

Specifically, Respondents argue in Respondents’ Appeal of Decision and 
Order, (unnumbered) pages 1-6 (June 12, 1992), that the Department failed to 
prove “Sir Shaker" was sore; in that: the ALJ failed properly to credit 
testimony submitted by Respondents’ witnesses conflicting with Dr. Binkley’s 
affidavit and testimony; the ALJ erroneously did not find that Dr. Binkley’s 
sudden tossing of her hair caused the sudden movement which Dr. Binkley 
wrongly called a pain response from palpation; the testimony submitted by both 
USDA veterinarians was past recollection recorded; and the testimony and 
affidavit of Dr. Hendricks should be stricken because Respondents had testimony 
that the affidavit was confused with the affidavit for another horse. 

These arguments were raised, argued, and properly decided, for the most 
part, by the ALJ in the proceeding below, and explained properly in the ALJ’s 
Initial Decision. No purpose would seem to be served by going over them 
again. 

As for Respondents’ argument that the ALJ failed properly to weigh the 


2See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (Gd Cir. 1980). 
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conflicting testimony, it is the Judicial Officer’s consistent practice to give great 
weight to the findings of fact by ALJ’s, since they have the opportunity to see 
and hear the witnesses testify, as follows (In re White, 47 Agric. Dec. 229, 279 
(1988), aff'd per curiam, 865 F.2d 262 (6th Cir. 1988) (Table) (text in 
WESTLAW)): 


The reasons underlying these principles were recently restated in In re 
Collins, 46 Agric. Dec. [217, 227 (1987)]: 


It is the consistent practice of the Judicial Officer to give great 
weight to the findings of fact by ALJ’s since they have the 
opportunity to see and hear the witnesses testify. (Footnote omitted.) 


The evidence that "Sir Shaker" was sore relates solely to the observations by 
two USDA veterinarians and the Show’s Designated Qualified Person of the 
reaction of "Sir Shaker" to their palpation of the horse’s front pasterns. That 
is frequently the case. As stated in In re Edwards, 49 Agric. Dec. 919, 919 
(1990) (Order Denying Petition for Reconsideration of In re Edwards, 49 Agric. 
Dec. 188 (1990), aff'd per curiam, 946 F.2d 1549 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)), "[iJn many prior cases, the 
only evidence that a horse was sore was the professional opinion of the 
Department’s veterinarians, based upon their palpation of the horse’s pasterns. " 
In the original decision in Edwards, the Judicial Officer, in affirming the finding 
of the ALJ that the horses involved in the case were sore, based solely on 
evidence of the horses’ reaction to palpation, the Judicial Officer stated (49 
Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used here, 
but thermovision has not been used by the Department at a horse show 
since about 1981 (Tr. 485-86). Ample precedent exists for finding that a 
horse was sored, based on the horse’s reaction to palpation by the 
Department’s veterinarians, without any thermovision evidence. See, e.g., 
In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 35 
Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 38 Agric. 
Dec. at 1273-74: 


Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front foot 
revealed a sensitive spot about the size of a dime on the medial 
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surface of the bulb of the heel on the rear portion of each front foot. 
The sensitive spots were almost identically located on each foot, and 
were in the exact spot where the collar worn on the feet during the 
Show would “bang” as the feet moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


Respondent Groover testified that the horse was not sored. In 
addition, the respondents argued that complainant did not use a swab 
test, photographs or thermographs. . . .° 


SAs held in Jn re A.S. Holcomb, HPA Doc. No. 18, 35 Agr Dec 
[1165, 1167] (decided July 26, 1976), the professional opinion of a 
Department veterinarian based on his physical examination of a horse 
is sufficient to support a finding that a horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show evidence 
of pain only on the anterior portion of the legs or only on the 
posterior portion of the legs. This is not unusual and does not 
discredit evidence that the horse was sore. It is not a necessary part 
of complainant’s proof for the Department’s veterinarians to guess or 
determine accurately the exact procedure used to sore a horse, ¢.g., 
whether by chains, chemicals or a combination of both. It is 
sufficient if the proof adequately demonstrates that the horse was 
sore. [Footnote omitted.] Moreover, the statute raises a presumption 
that a horse is sore “if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs" (15 
U.S.C. § 1825(d)(S)). There is no requirement that the horse 
manifest abnormal sensitivity on both the anterior and’ posterior 
surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under the 
Horse Protection Act, the only evidence of soring will be the expert 
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opinion of a veterinarian who testifies on the basis of his observation 
or examination that in his professional opinion, a particular horse was 
sored by the use of some chemical or mechanical agent, for the 
purpose of affecting its gait. It should be further expected that the 
veterinarian will frequently not be able to tell whether the soring 
agent used was mechanical, or chemical, or both. Unless this 
remedial statute is to be rendered sterile, the Government should not 
be required to prove the soring device or agent applied in a particular 
case. 


Respondents also contend that horses are typically sored on the anterior 
portion of the front legs, but the quotations above show that it is not 
unusual to have a horse sored only on the posterior portion of the front 
legs. 


In Edwards, it is also explained that veterinarians can distinguish between a 
pain reaction from palpation and a high strung or nervous horse, or a horse that 
is silly about its feet, as follows (49 Agric. Dec. at 202-03): 


Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both horses 
were silly about their feet and that was the cause of their responses. This 
assertion is without any basis. All four United States Department of 
Agriculture doctors testified that they are familiar with high-strung, or 
nervous, or silly horses and follow a simple procedure to distinguish such 
horses from those that are experiencing pain. That is, they look for, and 
in both cases found, specific spots which were painful when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the horse’s 
front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the horse 
trying to jerk its foot away, they move to other parts of the leg and then 
return to the spot where they previously got a response. If the horse again 
gives a pain response they will go away from that spot and come back. 
This is done to be certain it is a pain response and not just a "silly" 
reaction. (Tr. 61, 103). As Dr. Riggins testified: 
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. . if a horse is silly about his foot, you can be holding it and you 
can touch him anywhere and the horse is going to move. And the 
way to differentiate if he’s sore or not is I will -- a certain spot -- if 
that horse is moving when I touch that certain spot, I’ll go around to 
other places. I might even go further on his leg and palpate it. And 
the horse, if he’s silly about it, you can tell other places where I 
know there is no pain, he exhibits some response, I know he’s kind 
of silly. But then I can go back, if you get pain response every time 
you go back there, well, then, you know it’s pain instead of being 
silly about his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation anywhere. 
"Eb’s Little Princess" and "Great Big Country” both responded only when 
a small area was palpated and both showed the response repeatedly when 
palpated there, but showed no response when palpated elsewhere. 


The record in the present case similarly shows that the Department’s two 
veterinarians, one of whom had checked "in excess of 2,500" horses for Horse 
Protection Act violations (Tr. 38), and the other “four to five hundred" horses 
(Tr. 11), could distinguish between a pain response to palpation and some other 
condition or circumstance (Tr. 11-12, 25, 27, 32, 38-39). Based upon my 
examination of the record in this case, in addition to my examination of the 
records in 46 other Horse Protection Act cases, I am convinced that palpation 
alone is a highly reliable method of determining whether a horse is sore, within 
the meaning of the Horse Protection Act.’ 


°*The Congress has recently acted concerning the enforcement of the Horse Protection Act in 
Fiscal Year 1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) "salaries 
and expenses” appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 
For expenses, .. . to carry out inspection, quarantine, and regulatory activities; . . . 


$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
(continued...) 
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Virtually all Respondents in these types of cases complain that USDA 
veterinarians are, using digital palpation solely, and only digital palpation, to 
determine whether horses are sore. However, such subjective conclusions by 
USDA veterinarians in Horse Protection Act cases are not actually dispositive 
of this issue. In fact, USDA veterinarians are merely providing evidence, 
through their diagnosis, to fact-finders, who then determine if a particular horse 
is sore under the Act. This was very recently stated in Elliott v. Administrator, 
___ F.2d ___, slip op. at 9-10, (4th Cir. 1993), as follows: 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA veterinarians. 
In other words, he complains that the determination of "sore" depends on 
the subjective conclusion of the USDA veterinarian. In fact, the fact-finder 
makes the determination as to whether or not a horse was "sore". The 


3(...continued) 

salary of any Department veterinarian or Veterinary Medical Officer who, when conducting 
inspections at horse shows, exhibitions, sales, or auctions under the Horse Protection Act, as 
amended (15 U.S.C. 1821-1831), relies solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act is $358,000 
(H.R. CONF. REP. No. 815, 102d Cong., 2d Sess. 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the pendency 
of H.R. 5487 reveals no discussion of this proviso (138 CONG. REC. H5548, H5576 (daily ed. 
June 30, 1992); 138 Conc. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 CoNG. REC. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CoNG. REC. H7727, H7732 (daily ed. Aug. 7, 
1992); 138 Conc. REC. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 CoNG. REC. $12,275, 
$12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. REP. No. 617, 102d 
Cong., 2d Sess. 48 (1992); S. REP. No. 334, 102d Cong., 2d Sess. 49 (1992); H.R. CONF. REP. 
No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report states that 
"relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing horses is 
ineffective," the comments were apparently not based upon any hearings on the issue, and USDA 
has not testified, or otherwise commented, upon the issues underlying the views in the House 
Committee Report, or the views in the Senate Report recommending "bill language directing APHIS 
to discontinue its practice of relying on digital palpation as the only diagnostic test . . . to determine 
whether or not a horse is sore under the act." The proviso, unless put into subsequent Appropriation 
Bills, or otherwise enacted, will only apply to the 1993 Fiscal Year (October 1, 1992-Septermnber 30, 
1993). There is nothing in the legislative history to suggest that Congress intended any of this to 
be retroactive. 
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USDA veterinarians merely provided evidence, through their diagnosis, as 
to whether or not this is the case. Their findings are subject to the same 
scrutiny as any other evidence. As one court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that inherently 
present whenever expert opinion is used for evidentiary purposes in 
adjudicative proceedings. The evidentiary use of expert opinions, in 
particular those supported by live testimony and subject to the 
defendants’ cross-examination, does not violate the due process 
clause. See e.g., Richardson v. Perales, 402 U.S. 389, 408 (1971); 
Lloyd Sabaudo Societa v. Elting, 287 U.S. 329, 339-340 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 

Respondents argue that neither of the Department’s VMO’s had independent 
recollection of their examinations of "Sir Shaker" (Respondents’ Appeal, supra, 
at unnumbered pp. 5, 6). However, "past recollection recorded" in the form 
of affidavits has long been regarded as adequate, in Horse Protection Act cases, 
as long as the affidavits were made while the events recorded were fresh in the 
witnesses’ minds, as follows (In re Jordan, 51 Agric. Dec. 1229, 1229-30 
(1992)): 


The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that the 
two "Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and so, 
CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the needed 
indicia of trustworthiness (Initial Decision at 10-15). 


But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative 
Procedure Act (5 U.S.C. § 556(d)), if the affidavits were made while the 
events recorded were fresh in the witnesses’ minds, as stated in In re 
Rowland, 40 Agric. Dec. 1934, 1942 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983)): 


Respondents complain that complainant’s evidence should be 








































HORSE PROTECTION ACT 


disregarded because it is "based upon past recollection recorded and 
not independent memory" (Appeal 1). However, respondents did not 
object to the admission of such evidence and, therefore, they are not 
in a position to complain now. Moreover, complainant’s witnesses 
made their affidavits while the events recorded were fresh in their 
minds, and such evidence is “reliable, probative, and substantial," as 
required by the Administrative Procedure Act (5S U.S.C. § 556(d)). 


Thus, Complainant’s evidence is sufficient to raise the presumption of 
soreness under the Act, and to prove that the horse was sore; as both VMO’s 
signed their affidavits on May 12, 1990, 1 day after the event, and the Summary 
of Alleged Violations form was completed on May 11, 1990, the day of the 
event. Thus, it then becomes incumbent upon the Respondents to rebut the 
presumption of soreness with substantial evidence (15 U.S.C. § 1825(d)(5)). I 
agree with the ALJ that Respondents did not rebut the presumption (See Initial 
Decision, supra, at 7-8) for the same reasons as set forth in the Fourth Circuit’s 
Elliott decision, supra, at 10-11, as follows (emphasis added): 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive" it is deemed 
to be “sore.” 15 U.S.C. § 1825(d)(5). Elliott argues that “abnormally 
sensitive" is so vague as to be violative of due process and that equating 
“abnormal sensitivity" to deliberate treatment to render a horse "sore" is 
an unwarranted and unsupported presumption. We find it unnecessary to 
consider the presumption established by § 1825(d)(5) in light of the direct 
evidence that the horses were “sore.” The examining veterinarians did not 
simply conclude that the horses were abnormally sensitive in two limbs and, 
therefore, were “sore.” Each veterinarian testified to the effect that the 
three horses plainly experienced a high degree of pain upon palpation of 
their forelimbs , demonstrated by the horses’ immediate and reflexive pulling 
away from the palpation, rearing up and sagging down on the 
hindquarters, and instinctively cinching up the abdominal muscles. The 
diagnosis was not based upon mere abnormal sensitivity. The veterinarians 
specifically opined that the pain responses were not the result of some other 
type of injury but rather were deliberately inflicted. In other words, the 
horses, when inspected, were "sore" within the meaning of the Act. As 
previously discussed, the veterinarians noted other conditions indicating the 
horses were “sore": (1) hair loss which indicated the use of action devices 
or caustic chemicals; (2) inflammation in the forelimbs; and (3) unusual 
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stance, movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
statutory presumption. Although the ALJ cited the presumption, his opinion 
clearly shows he determined, based on the evidence presented, that the 
animals were "sore" on the days they were “entered.” Unquestionably, 
substantial evidence supports those conclusions. [Footnote omitted.] 
Where there is a factual finding that a horse was "sore", even in the 
absence of the presumption, it is irrelevant that there may have been 
reliance on a presumption. Thornton v. USDA, 715 F.2d 1508, 1511 (11th 
Cir. 1983) (citing Fleming v. USDA, 713 F.2d 179, 188 (6th Cir. 1983)). 
We, therefore, find it unnecessary to examine whether or not the 
presumption passes constitutional muster. See Usery v. Turner Elkhorn 
Mining Co., 428 U.S. 1 (1976). 


Complainant makes several arguments on appeal that the ALJ erred when he 
failed to find that Respondent Roy E. Wagner (also) entered the horse. These 
arguments appear in Complainant’s Appeal Petition between pages 7-12 (July 2, 
1992), and can be summarized as follows: 

(1) “entering” is not limited to the action of one person at one time; 

(2) the Act applies to both trainers and owners alike (1976 U.S.C.C.A.N. 
at 1699); 

(3) since 1976, intent to injure is not part of soring proscribed in section 
5(2)(B) of the Act, which is where Respondent Wagner is charged; and 

(4) a trainer enters a horse when a trainer participates in any activities 
associated with the entry process, and, because of the Elliott decision, that 
process must include a trainer presenting a horse for DQP inspection. 

I agree with Complainant that trainer Roy Wagner entered “Sir Shaker" 
within the meaning of the Act for two basic reasons. First, Roy E. Wagner was 
the custodian of the horse and presented "Sir Shaker" to the DQP, and, second, 
the Elliott case is directly on point that this subject activity is legally "entering." 

Respondent Roy E. Wagner, himself, testified that he, personally, was the 
custodian who presented "Sir Shaker" to the pre-show inspection (Tr. 85-86), 
and Respondent’s name is on VS-Form 19-7, Summary of Alleged Violations, 
as the "NAME OF PERSON (CUSTODIAN) PRESENTING HORSE FOR 
INSPECTION" (CX 3, item 8). This is sufficient, by itself, to prove that 
Respondent Roy E. Wagner entered the horse, within the meaning of the Act. 
"[T]he entering of a horse is a continuing process, not an event, and includes 
all activities required to be completed before a horse can actually be shown or 
exhibited" (Jn re Elliott, 51 Agric. Dec. 334, 342 (1992) (Decision as to 





316 HORSE PROTECTION ACT 


William Dwaine Elliott), afd, -—s«sF.2d __—s (4th Cir. 1993). As stated in 
Elliott v. Administrator, __ F.2d ___, supra, slip op. at 8-9: 


Elliott asserts that “entering,” as used in 15 U.S.C. § 1824(2)(B), 
constitutes only registration of the horse and payment of the entry fee. The 
time period between such time and the actual show, he asserts, is not 
included within the meaning of “entering.” We cannot agree that 
“entering” means simply paying the fee and registering the horse for 
showing, which oftentimes is done by mail without the requirement for 
presenting the horse. Inspection of the horse is a prerequisite to the horse 
being eligible to show and the horse is not fully qualified to show until the 
inspection is passed. The plain meaning of "entering" a horse in a show 
would seem to encompass all the requirements—including inspection—and 
the time necessary to complete those requirements. 


Even if we were to agree, however, that the plain meaning of the Act 
is not clear, the USDA’s interpretation is entirely reasonable and consistent 
with Congressional intent and thus must be upheld. We think it stretches 
credulity to argue that Congress intended only to prohibit a horse being 
“sore” at registration or when being shown and between that time the horse 
is permitted to be "sore." The Act was passed to end the practice of 
making horses sore and to quash the competitive advantage gained by 
cruelly making a horse "sore.". Congress stated that its purpose was to 
“make it impossible for persons to show sored horses in nearly all horse 
shows." See H.R. Rep. No. 91-1597, 91st Cong., 2d Sess. 2, reprinted 
in 1970 U.S.C.C.A.N. 4870, 4871. Elliott’s reading of the Act would 
defeat this purpose by effectively making meaningless pre-showing 
inspections which are not contemporaneous with the registration and 
payment of the entry fee. We conclude that the USDA’s interpretation of 
“entering” is reasonable and not contrary to Congressional intent and thus 
we are bound to give it effect. Chevron U.S.A., 467 U.S. at 842. 


For the same reasons, I held in Jn re Callaway, 52 Agric. Dec. _, slip op. 
at 27-28 (May 6, 1993), that the custodian who presents a horse to the DQP for 
the pre-show inspection “enters” the horse, within the meaning of the Act. 
Accordingly, Complainant proved that Respondent Roy E. Wagner also entered 
"Sir Shaker," as alleged in the Complaint. 

I have carefully considered all the arguments made by Respondents on appeal, 
and to the extent any are not specifically mentioned herein, they are nevertheless 
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rejected for lack of merit. 

Turning to the sanction, the Department’s current sanction policy is set forth 
in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, No. 91-70169 (9th 
Cir. Apr. 23, 1993) (unpublished) (not to be cited as precedent under 9th Circuit 
Rule 36-3)), as follows: 


It is appropriate to state expressly the practice that has been followed by 
the Judicial Officer in recent cases, viz., that reliance will no longer be 
placed on the "severe" sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, 
the sanction in each case will be determined by examining the nature of the 
violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged with 
the responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider the 
following factors to determine the amount of a civil penalty (15 U.S.C. 


§ 1825(6)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, the 
degree of culpability, any history of prior offenses, ability to pay, effect 
on ability to continue to do business, and such other matter as justice may 
require. 


In most cases, the maximum civil penalty of $2,000 per violation is warranted 
(In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 (9th Cir. 
1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper attached 
as an Appendix hereto); In re Elliott, 51 Agric. Dec. 334, 350-51 (1992) 
(Decision as to William Dwaine Elliott), afd, =» ~F.2d __—s (4th Cir. 1993). 
The ALJ made the determination that the violation in this case deserved the 
routinely appropriate amount of $2,000 for the first offense for Respondent 
Rizio, and the same shall be applied to Respondent Roy E. Wagner. 

The ALJ concluded that a year’s disqualification is warranted for Respondent 
Rizio (Initial Decision at 8); nevertheless, the Act states that 1 year is the 
minimum period of disqualification ("not less than one year for the first 
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violation" (15 U.S.C. § 1825(c))). The disqualification is in addition to any 
pertinent civil penalty and is discretionary to the Secretary. Recent cases and 
those decisions going back to the passage of the disqualification amendment to 
the HPA in 1976‘ show that a 1-year minimum disqualification ordinarily 
accompanies a civil penalty for a soring violation. This policy was recently 
restated in In re Elliott, 51 Agric. Dec. 334, 352 (1992) (Decision as to William 
Dwaine Elliott), affd, F.2d __—s (4th Cir. 1993): 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, and 
the Judicial Officer has held that disqualification is an appropriate sanction 
in almost every Horse Protection Act case. In In re Rowland, the Judicial 
Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 179 (6th Cir. 
1983))]: 


Congress has provided the Department with the "tools" needed to 
eliminate the practice of soring Tennessee Walking Horses. But they 
must be used, to be effective. In order to achieve the Congressional 
purpose of the Act, it would seem necessary to impose at least the 
minimum disqualification provisions of the 1976 amendments on 
every horse owner (and trainer) who allows one of his horses to be 
exhibited while sore.'® 


‘There is a remote possibility that the circumstances in some 
particular case, not presently envisaged, might justify a departure 
from that policy. Since it is clear under the 1976 amendments that 
intent and knowledge are not elements of a violation,] I can envisage 
no circumstance presently warranting an exception from this policy.* 


“The disqualification provision was added by Congress in 1976 to provide a strong deterrent to 
subsequent violations by parties who had the economic means to pay the civil penalties as operation 
costs. See H.R. REP. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 U.S.C.C.A.N. 
1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983). 


‘It is my policy to examine the facts and circumstances of each case to see whether an exception 
to this policy is warranted. An examination of the record here does not lead me to believe that an 
(continued...) 
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For the reasons set forth in Stamper, attached as an Appendix, the customary, 
minimum disqualification period should be imposed here, for both Respondents. 

Thus, the ALJ’s decision is affirmed, in part, insofar as Respondent Judith E. 
Rizio is found to have violated the Act. The ALJ’s decision is reversed, and 
modified, insofar as Respondent Roy E. Wagner is found to have violated the 
Act, as charged in the Complaint in HPA Docket No. 91-58. I agree with 
Complainant’s recommendation for a $2,000 civil penalty and disqualification 
for 1 year for both Respondents, for the reasons set forth as to Respondent Rizio 
in the ALJ’s Conclusions and in my Additional Conclusions. The ALJ’s Order 
is affirmed, as modified. 


Order 


1. Respondent Judith E. Rizio is assessed a civil penalty of $2,000, and is 
disqualified for 1 year from showing, exhibiting, or entering any horse, directly 
or indirectly through any agent, employee, or other device, and from judging, 
managing or otherwise participating in any horse show, horse exhibition, or 
horse sale or auction. 

2. Respondent Roy E. Wagner is assessed a civil penalty of $2,000, and is 
disqualified for 1 year from showing, exhibiting, or entering any horse, directly 
or indirectly through any agent, employee, or other device, and from judging, 
managing or otherwise participating in any horse show, horse exhibition, or 
horse sale or auction. 

The civil penalty, as to each Respondent, shall be paid by a certified check 
or money order, made payable to the Treasurer of the United States, and 
forwarded to Sharlene A. Deskins, Esq., Office of the General Counsel, United 
States Department of Agriculture, Room 2014, South Building, Washington, 
D.C. 20250-1400. 

The provisions of the disqualification order, as to each Respondent, shall 


5(...continued) 

exception is warranted. In this respect, however, I am necessarily influenced by the views expressed 
in Stamper (attached as an Appendix) as to why lack of knowledge or intent should not be a 
circumstance mitigating the sanction. Since there is never, or almost never, proof of knowledge or 
intent, if that were cause for not imposing a disqualification order, there would never, or almost 
never, be a disqualification order issued. The civil penalty for soring would be an acceptable cost 
of doing business, and the remedial purposes of the Act would not be achieved. But if the Stamper 
views are correct, viz., that a disqualification order is ordinarily necessary to achieve the Act’s 
purpose even where there is no proof of knowledge or intent, it would take an extraordinary 
circumstance to warrant not imposing a disqualification order. 
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become effective on the 30th day after service of this Order on said 
Respondents. 


APPENDIX 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein.-Editor] 
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PLANT QUARANTINE ACT 
DEPARTMENTAL DECISIONS 


In re: TEOFILO BENICTA. 
P.Q. Docket No. 92-08. 
Order Dismissing Late Appeal filed January 5, 1993. 


Dismissal — Late Appeal. 
The Judicial Officer denied a late appeal after the Initial Decision had become fina) and effective. 


Jaru Ruley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal filed November 23, 1992, by Respondent from an Initial 
Decision and Order by Administrative Law Judge James W. Hunt (ALJ) 
under the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the 
Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), and 
the regulations promulgated thereunder. However, the Initial Decision and 
Order became final and effective on November 17, 1992. Accordingly, 
Respondent’s appeal must be dismissed because it was not timely filed. See 
In re Newark Produce Distributors, Inc., 51 Agric. Dec. 955 (1992); In re 
Kurjan, 51 Agric. Dec. 438 (1992); In re Hamilton, 45 Agric. Dec. 2395 (1986); 
In re Bushelle Cattle Co., 45 Agric. Dec. 1131 (1986); In re Hulings, 44 Agric. 
Dec. 298 (1985), appeal dismissed, No. 85-1220 (10th Cir. Aug. 16, 1985); In 
re Powell, 44 Agric. Dec. 1220 (1985), the latter of which is attached as 
Appendix A. If the appeal had been timely filed, it would have been 
dismissed as without merit in accordance with Jn re Kaplinsky, 47 Agric. Dec. 
613 (1988), attached as Appendix B. 


Order 


Respondent’s appeal is dismissed. 


Appendix A 
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In re Powell, 44 Agric. Dec. 1220 (1985). 
[Not published herein.-Editor] 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor] 


In re: AMERICAN AIRLINES. 
P.Q. Docket No. 92-131. 
Decision and Order filed January 8, 1993. 


Civil penalty — Admission of aSegations — Faihare te provide notification of aircraft arriving 
from foreiga country. 


The Judicial Officer affirmed Chief Judge Palmer’s Order assessing a civil penalty of $375 
against Respondent under the Act of February 2, 1903, as amended, the Federal Plant Pest Act, 
as amended, and the regulations promulgated thereunder, on the basis of In re Kaplinsky. 


James D. Holt, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Act of 
February 2, 1903, as amended (21 U.S.C. § 111), the Federal Plant Pest Act, 
as amended (7 U.S.C. § 150aa-150jj), and the regulations promulgated 
thereunder (7 C.F.R. § 330.111 (1992)). The case is governed by the 
principles set forth in In re Kaplinsky, 47 Agric. Dec. 613 (1988), attached as 
Appendix B. Accordingly, the following Order assessing a civil penalty of $375 
(which is the Order that must be complied with, rather than the ALJ’s Order 
assessing a civil penalty in the same amount) should be issued in this case. 


Order 
Respondent American Airlines is hereby assessed a civil penalty of $375. 


The civil penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 92-131. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), and 
the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), (Acts) and 
the regulations promulgated thereunder (7 C.F.R. § 330.111). 

This proceeding was instituted by a complaint filed on July 30, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Respondent’s answer, filed on August 11, 1992, 
admits to the material allegations of fact contained in the complaint. 
Respondent is therefore deemed to have waived the right to a hearing in 
accordance with section 1.139 of the rules of practice (7 C.F.R. § 1.139) 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. American Airlines, respondent, is a business whose mailing address is 
P.O. Box 38081 Airport Station, San Juan, Puerto Rico 00937-1081. 

2. On or about December 21, 1991, at San Juan, Puerto Rico, an American 
Airlines aircraft arrived in Puerto Rico from a foreign country without 
advanced notification to the Plant Protection and Quarantine office at the 
aircraft’s port arrival. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.111. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor] 


In re: SHERRY A. BRENGLE. 
P.Q. Docket No. 92-66. 
Decision and Order filed January 28, 1993. 


Default — Civil penalty — Admission of allegations — Importation of mangoes from Hawaii 
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into the continental United States. 


The Judicial Officer reversed Judge Hunt’s Order assessing a civil penalty of $250, increasing 
it to $375, against Respondent under the Federal Plant Pest Act, as amended, the Plant 
Quarantine Act, as amended, and the regulations promulgated thereunder, on the basis of In 
re Kaplinsky. 


Jane H. Settle, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Complainant from an Initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder. The case is governed by the principles set forth in In re Kaplinsky, 
47 Agric. Dec. 613 (1988), attached as Appendix B. Accordingly, the following 
Order assessing a civil penalty of $375 (which is the Order that must be 
complied with, rather than the ALJ’s Order assessing a civil penalty of $250) 
should be issued in this case. 


Order 


Respondent Sherry A. Brengle is hereby assessed a civil penalty of $375. 
The civil penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket No. 
92-66. 
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Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa er 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on January 16, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about June 11, 
1991, respondent offered to a common carrier, namely the United States Postal 
Service, 3.8 pounds of raw and unprocessed mango fruit from Hawaii into the 
continental United States in violation of Sections 318.13(b) and 318.13-2(a) of 
the regulations (7 C.F.R. §§ 318.13(b) and 318.13-2(a)) because such fruit are 
prohibited movement. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent filed an 
answer within 20 days of service of the complaint upon the respondent, but 
failed to deny the allegations contained therein. According to section 1.136(c) 
of the Uniform Rules of Practice (7 C.F.R. § 1.136(c)), respondent’s failure to 
deny or otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. Pursuant 
to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 1.139), admission 
by the answer, of all the material allegations contained in the complaint, 
constitutes a waiver of hearing. Accordingly, the allegations alleged in the 
Complaint are adopted and set forth herein as the Findings of Fact, and this 
Decision is issued pursuant to section 1.139 of the Uniform Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Sherry A. Brengle, hereinafter referred to as respondent, is an individual 
with a mailing address of B Co. 5th Comm. Bn., Kaneohe, Hawaii 96863. 

2. On or about December 19, 1990, respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 3.8 
pounds of raw and unprocessed mango fruit from Hawaii into the continental 
United States. 
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Conclusions 


By reason of the facts contained in the Findings of Fact above, the respondent 
has violated sections 318.13 and 318.13-2(a) of the regulations (7 C.F.R. §§ 
318.13 and 318.13-2(a)) as promulgated under 7 U.S.C. §§ 150aa et seq., as 
amended §§ 151 et seq. (Acts). Such violations warrant the imposition of a civil 
penalty pursuant to section 108 of the Federal Plant Pest Act, as amended (7 
U.S.C. § 150gg) and section 10 of the Plant Quarantine Act, as amended (7 
U.S.C. § 163). 

Therefore, the following order is issued: 


Order . 


In view of the circumstances of this case, as stated in respondent’s answer, 
respondent is hereby assessed a civil penalty of two hundred fifty dollars 
($250.00). This penalty shall be payable to the "Treasurer of the United States" 
by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified check 
or money order should include the docket number of this proceeding: P.Q. 92- 
66. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein. -Editor] 
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In re: ALICIA PIEDAD VALERO. 
P.Q. Docket No. 92-115. 
Decision and Order filed February 18, 1993. 


Default — Civil penalty —- Admission of allegations — Failure to file answer — Importation of 
mangoes from Ecuador into the United States. 


The Judicial Officer affirmed Judge Baker’s Order assessing a civil penalty of $375 against 
Respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder, on the basis of In re Kaplinsky. 


Scott C. Safian, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder. The case is governed by the principles set forth in In re 
Kaplinsky, 47 Agric. Dec. 613 (1988), attached as Appendix B. Accordingly, 
the following Order assessing a civil penalty of $375 (which is the Order that 
must be complied with, rather than the ALJ’s Order assessing a civil penalty 
in the same amount) should be issued in this case. 


Order 


Respondent Alicia Piedad Valero is hereby assessed a civil penalty of $375. 
The civil penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
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Docket No. 92-115. 
Appendix A 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)("Acts") 
and the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)("Regulations"). The proceeding was instituted by a Complaint filed on June 
25, 1992, by the Administrator of the Animal and Plant Health Inspection 
Service ("APHIS"), United States Department of Agriculture ("USDA"), 
alleging that Alicia Piedad Valero ("Respondent") violated the Acts and the 
Regulations. 

The Complaint was served upon the Respondent in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent failed to 
file an Answer with the Hearing Clerk within 20 days of service of the 
Complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant to 
sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 
1.139), the Respondent has admitted the allegations in the Complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.139). 


Findings of Fact 


1. Alicia Piedad Valero, Respondent herein, is an individual with a mailing 
address of 90-05 153 Street, Apartment 5K, Jamaica, New York 11432. 

2. On or about December 11, 1991, at Jamaica, New York, the Respondent 
imported fresh mango fruits from Ecuador into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
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Quarantine Act (7 U.S.C. § 163). 
Therefore, the following Order is issued. 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-115. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
{Not published herein.-Editor] 


'This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Shulamis Kaplinsky, 47 Agric. Dec. 613 
(1988) because no hearing is required. 





erm 
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In re; AMRIL L. CARRINGTON. 
P.Q. Docket No. 92-130. 
Order Denying Late Appeal filed March 23, 1993. 


Dismissal — Late Appeal. 


The Judicial Officer denied a late appeal after the Initial Decision had become final and 
effective. 


Jane H. Settle, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal filed March 9, 1993, by Respondent from an Initial 
Decision and Order by Administrative Law Judge Edwin S. Bernstein (ALJ) 
under the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the 
Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), and 
the regulations promulgated thereunder. However, the Initial Decision and 
Order became final and effective on March2, 1993. Accordingly, 
Respondent’s appeal must be dismissed because it was not timely filed. See 
In re Newark Produce Distributors, Inc., 51 Agric. Dec. 955 (1992); In re 
Kurjan, 51 Agric. Dec. 438 (1992); In re Hamilton, 45 Agric. Dec. 2395 (1986); 
In re Bushelle Cattle Co., 45 Agric. Dec. 1131 (1986); In re Hulings, 44 Agric. 
Dec. 298 (1985), appeal dismissed, No. 85-1220 (10th Cir. Aug. 16, 1985); In 
re Powell, 44 Agric. Dec. 1220 (1985), the latter of which is attached as 
Appendix A. If the appeal had been timely filed, it would have been 
dismissed as without merit in accordance with In re Kaplinsky, 47 Agric. Dec. 
613 (1988), attached as Appendix B. 


Order 
Respondent’s appeal is dismissed. 


Appendix A 


In re Powell, 44 Agric. Dec. 1220 (1985). 
[Not published herein.-Editor] 





PLANT QUARANTINE ACT 





Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor] 


In re: K. LESTER. 
P.Q. Docket No. 91-42. 
Order Denying Late Appeal filed April 1, 1993. 


Dismissal — Late Appeal. 


The Judicial Officer denied a late appeal after the Initial Decision had become final and 
effective. 


Jane H. Settle, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal filed March 31, 1993, by Respondent from an Initial 
Decision and Order by Administrative Law Judge Edwin S. Bernstein (ALJ) 
under the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the 
Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), and 
the regulations promulgated thereunder. However, the Initial Decision and 
Order became final and effective on March 17, 1993. Accordingly, 
Respondent’s appeal must be dismissed because it was not timely filed. See 
In re Newark Produce Distributors, Inc., 51 Agric. Dec. 955 (1992); In re 
Kurjan, 51 Agric. Dec. 438 (1992); In re Hamilton, 45 Agric. Dec. 2395 (1986); 
In re Bushelle Cattle Co., 45 Agric. Dec. 1131 (1986); In re Hulings, 44 Agric. 
Dec. 298 (1985), appeal dismissed, No. 85-1220 (10th Cir. Aug. 16, 1985); In 
re Powell, 44 Agric. Dec. 1220 (1985), the latter of which is attached as 
Appendix A. If the appeal had been timely filed, it would have been 
dismissed as without merit in accordance with In re Kaplinsky, 47 Agric. Dec. 
613 (1988), attached as Appendix B. 


Order 


Respondent’s appeal is dismissed. 
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Appendix A 


In re Powell, 44 Agric. Dec. 1220 (1985). 
[Not published herein.-Editor] 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor] 


In re: M. HIGGS. 
P.Q. Docket No. 93-82. 
Decision and Order filed June 24, 1993. 


Civil penalty — Failure to file timely answer — Importation of milk food product (Lactose) 
from West Germany to United States. 


The Judicial Officer affirmed Judge Palmer’s Order assessing a civil penalty of $375 against 
Respondent under the Act of February 2, 1903, as amended, the Federal Plant Pest Act, as 
amended, and the regulations promulgated thereunder, on the basis of In re Kaplinsky. 


James D. Holt, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Act of 
February 2, 1903, as amended (21 U.S.C. § 111), the Federal Plant Pest Act, 
as amended (7 U.S.C. §§ 150aa-150jj), and the regulations promulgated 
thereunder. The case is governed by the principles set forth in In re 
Kaplinsky, 47 Agric. Dec. 613 (1988), attached as Appendix B. Accordingly, 
the following Order assessing a civil penalty of $375 (which is the Order that 
must be complied with, rather than the ALJ’s Order assessing a civil penalty 
in the same amount) should be issued in this case. 


Order 
Respondent M. Higgs is hereby assessed a civil penalty of $375. The civil 
penalty shall be payable to the "Treasurer of the United States" by certified 
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check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 93-82. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), the 
Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), (Acts) and the 
regulations promulgated thereunder (9 C.F.R. § 94.2 et seq.). 

This proceeding was instituted by a complaint filed on February 23, 1993, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. A copy of the complaint was served on 
respondent by registered mail on March 1, 1993, together with a letter from 
the Hearing Clerk advising respondent she had 20 days from receipt to file an 
answer and that failure to so file would constitute an admission of the 
allegations of the complaint and waiver of her right to an oral hearing. The 
time for filing having passed without an answer being filed, complainant, on 
April 6, 1993, filed a motion for a decision and order based on respondent’s 
default. After being served with a copy of this motion, respondent mailed a 
response which was received and filed on May 4, 1993. 

In her response, respondent admits she mailed a box of lactose with the 
brand name “Milch-Zucker," which she claims is a form of sugar rather than 
a milk product. For that reason, respondent contends she did not violate 9 
C.F.R. § 94.2 which prohibits milk products being sent to the United States 
from countries such as Germany where cattle are infected with rinderpest or 
foot-and-mouth disease. 

However, lactose is specified in 9 C.F.R. § 94.16(b)(3) as a milk product 
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subject to the prohibitory regulation. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Finding of Fact 


1. M. Higgs, respondent, is an individual with a mailing address of HHS, 
2-14th Field Artillery, APO AE 09139. 

2. On or about November 18, 1992, respondent imported into the United 
States from West Germany a milk food product. West Germany is a country 
which has been designated as infected with rinderpest or foot-and-mouth 
disease. (9 C.F.R. § 94.1) The importation of a milk food product from a 
country designated as infected with rinderpest or foot-and-mouth disease is 
prohibited. (9 C.F.R. § 94.2) 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 94.2. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 
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This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor.] 


In re: CAROL F. HINES. 
P.Q. Docket No. 93-06. 
Decision and Order filed June 25, 1993. 


Importation of mangoes and pomegranates from Guyana to the United States — Civil penalty 
— Failure to file timely answer. 


The Judicial Officer affirmed Judge Bernstein’s Order assessing a civil penalty of $375 against 
Respondent under the Act of February 2, 1903, as amended, the Federal Plant Pest Act, as 
amended, and the regulations promulgated thereunder, on the basis of In re Kaplinsky. 


Jeffrey D. Kirmsse, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder. The case is governed by the principles set forth in In re 
Kaplinsky, 47 Agric. Dec. 613 (1988), attached as Appendix B. Accordingly, 
the following Order (which is the Order that must be complied with, rather 
than the ALJ’s Order assessing a civil penalty in the same amount) should be 
issued in this case. 
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Order 


Respondent Carol F. Hines is hereby assessed a civil penalty of $375, which 
shall be payable to the "Treasurer of the United States" by certified check or 
money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 93-06. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the plant quarantine regulations governing fruit and vegetables 
( 7 C.F.R. 319.56 et seq.), hereinafter referred to as the regulations, in 
accordance with the rules of practice set forth in 7 C.F.R. 1.130 et seq. and 7 
C.F.R. 380.1 et seq.). 

This proceeding was instituted by a complaint, filed on October 27, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about March 9, 1991, the respondent imported mangoes and pomegranates 
from Guyana into the United States, in violation of 7 C.F.R. 319.56, which 
forbids the importation into the United States of such fruits. 

The complaint was served upon respondent by certified mail on October 28, 
1992. Said complaint was returned to the United States Department of 
Agriculture’s Hearing Clerk’s office on December 22, 1992, marked 
"Unclaimed." Pursuant to Section 1.147(b) of the rules of practice applicable 
to this proceeding (7 C.F.R. 1.147(b)), the complaint was remailed to 
respondent by regular, first-class mail on December 22, 1992. Respondent has 
failed to file a response to the complaint within the time provided by Section 
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1.136(c) of the rules of practice (7 C.F.R. 1.136(c)). In accordance with 7 
C.F.R. 1.136(c), such failure to deny or otherwise respond to an allegation in 
the complaint is deemed, for the purposes of this proceeding, an admission of 
said allegation. 

In view of the aforementioned facts, respondent is deemed to have admitted 
the material allegations in the complaint and, therefore, has waived her right 
to a hearing, pursuant to Section 1.139 of the rules of practice (7 C.F.R. 
1.139). This Default Decision and Order, therefore, is issued, pursuant to 
Sections 1.136 and 1.139 of the rules of practice (7 C.F.R. 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Carol F. Hines, herein referred to as the respondent, is an individual 
whose mailing address is 1211 Sheridan Street, N.W., Washington, D.C. 
20011. 

2. On or about March 9, 1991, respondent imported mangoes and 
pomegranates from Guyana into the United States, in violation of 7 C.F.R. 
319.56, which forbids the importation into the United States of such fruits. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent has 
violated the Federal Plant Pest Act, as amended (7 U.S.C. 150aa-150jj), the 
Plant Quarantine Act, as amended (7 U.S.C. 151-154, 156-165, and 167), and 
Section 319.56 of the regulations (7 C.F.R. 319.56). Therefore, the following 
Order is issued: 


Order 


Respondent, Carol F. Hines, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00), which shall be made payable to the 
"Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
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Accounting Section 

Butler Square West - 5th Floor 

100 North 6th Street 


Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to Docket No. 93-06. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon the respondent, unless there is an appeal to the Judicial 
Officer, pursuant to Section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor] 
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VETERINARY ACCREDITATION 
DEPARTMENTAL DECISIONS 


In re: DAVID R. HOSTETTER, D.V.M. 
V.A. Docket No. 91-9. 
Order Denying Motion to Strike filed January 14, 1993. 


Jaru Ruley & Scott C. Safian, for Complainant. 
John S. Furlong, West Trenton, New Jersey, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


On January 11, 1993, Complainant filed a Motion to Strike Respondent’s 
letter replying to Complainant’s Memorandum in Opposition to Respondent’s 
Petition for Reopening Hearing. Complainant correctly states that the Rules 
of Practice do not expressly provide for Respondent’s reply, and that no 
motion was filed by Respondent requesting leave to file the reply. However, 
if Respondent had filed a motion for leave to file the reply, at the time the 
reply was submitted, the motion would have been granted. In order to 
expedite this proceeding and to provide a complete record, Complainant’s 
Motion to Strike is denied, and Complainant may have until January 29, 1993, 
to respond to Respondent’s reply. 


In re: DAVID R. HOSTETTER, D.V.M. 
V.A. Docket No. 91-9. 
Decision and Order filed January 29, 1993. 


Revocation of accreditation — Inaccurate completion of specimen submission form — Incorrect 
submission of blood samples — Failure to comply with regulations and standards. 


The Judicial Officer affirmed the decision by Judge Bernstein (ALJ) revoking Respondent’s 
accreditation as a veterinarian authorized to perform official duties under State-Federal disease 
eradication programs because Respondent violated 9 C.F.R. § 161.3(b) and (d) by permitting a 
specimen submission form to be used without ascertaining that the form had been accurately 
completed with respect to the identity of the horse to which the form applied, and by submitting 
an equine blood sample to a designated laboratory and incorrectly identifying the animal from i 
which the blood was drawn. There is no need to give an opportunity to achieve compliance 
where the violations were wilful, even if the notice provisions of the Administrative Procedure 
Act were applicable. However, the notice provisions of the APA are inapplicable to veterinarian 
accreditation cases. There is no basis for reopening the hearing to allow Respondent to testify 
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or interview other witnesses. An adverse inference is drawn because of Respondent’s failure to 
testify notwithstanding the fact that, until near the end of the hearing, he thought that a criminal 
investigation was pending. 


Jaru Ruley & Scott C. Safian, for Complainant. 

John S. Furlong, West Trenton, N.J., for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations (9 C.F.R. § 160.1 et seq.), promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.). On 
September 10, 1992, Administrative Law Judge Edwin S. Bernstein (ALJ) 
issued an Initial Decision and Order revoking Respondent’s accreditation as 
a veterinarian authorized to perform official duties under State-Federal 
disease eradication programs because Respondent violated 9 C.F.R. § 161.3(b) 
and (d) by permitting a specimen submission form to be used without 
ascertaining that the form had been accurately completed with respect to the 
identity of the horse to which the form applied, and by submitting an equine 
blood sample to a designated laboratory and incorrectly identifying the animal 
from which the blood was drawn. 

On October 19, 1992, Respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).” The case was 
referred to the Judicial Officer for decision on November 10, 1992. On 
November 23, 1992, Respondent filed a Petition for Reopening Hearing. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by Respondent, but is denied inasmuch as the 
issues on appeal have been thoroughly briefed and oral argument would seem 
to serve no useful purpose. 

Based upon a careful consideration of the entire record, the Initial Decision 
and Order is adopted as the final Decision and Order, with additions shown 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953 (18 Fed. Reg. 3219 (1953)), reprinted in 
5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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by brackets and with trivial editorial changes not specified. The Petition for 
Reopening Hearing is denied. Additional conclusions by the Judicial Officer 
follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative disciplinary proceeding initiated under the 
Regulations Governing the Accreditation of Veterinarians and Suspension or 
Revocation of Such Accreditation, 9 C.F.R. § 160.1 et seg. (Regulations). The 
Regulations were promulgated under the Animal Quarantine and Related 
laws, 21 U.S.C. §§ 105, 111-114, 114a, 114a-1, 116, 120, 121, 125, 134b and 
134f. 

This proceeding was instituted by a Complaint filed on August 26, 1991, by 
the Administrator, Animal and Plant Health Inspection Service (APHIS), 
United States Department of Agriculture (USDA). The Complaint alleged 
that Respondent violated section 161.3(b) of the Regulations, 9 C.F.R. § 
161.3(b), on August 1, 1989, by permitting a specimen submission form to be 
used without ascertaining that the form had been accurately completed with 
respect to the identity of the horse to which the form applied. The Complaint 
further alleged that Respondent violated section 161.3(d) of the Regulations, 
9 C.F.R. § 161.3(d), by submitting an equine blood sample to a designated 
laboratory and incorrectly identifying the animal from which the blood was 
drawn. Complainant seeks revocation of Respondent’s veterinary 
accreditation. On September 12, 1991, Respondent filed an Answer denying 
the material allegations of the Complaint. 

I presided over a hearing on April 23 and 24, 1992, in Trenton, New Jersey. 

Complainant was represented by Jaru Ruley, Esq. and Scott Safian, Esq., 
Office of the General Counsel, USDA. Respondent was represented by John 
S. Furlong, Esq., West Trenton, New Jersey. During the hearing on April 23, 
1992, the parties entered into stipulations of fact. (Stipulations 1-20, Appendix, 
infra) Following the hearing, on May 4, 1992, the parties filed a joint exhibit. 
Complainant and Respondent filed proposed findings of fact, conclusions of 
law and briefs on July 6 and July 8, 1992, respectively. Respondent and 
Complainant filed reply briefs on August 4 and August 5, 1992, respectively. 
To the extent indicated, proposed findings and conclusions have been adopted. 
Otherwise, they have been rejected as irrelevant or not supported by the 
evidence. "CX" refers to Complainant’s exhibits; "JX" refers to the exhibit 
submitted jointly by Respondent and Complainant; and “Tr.” refers to 
transcript pages. 
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Findings of Fact 


1. Respondent David R. Hostetter, D.V.M., is an individual whose mailing 
address is Hopewell Veterinary Group, 230 Hopewell-Pennington Road, 
Hopewell, New Jersey 08525. (Answer) 

2. Respondent is now and, at all times material to this proceeding, was a 
Doctor of Veterinary Medicine licensed to practice in the State of New Jersey. 
(Stipulation 1; Tr. 17) 

3. Respondent is now and, at all times material to this proceeding, was an 
Accredited Veterinarian under the provisions of Parts 160 and 161 of the 
Regulations, 9 C.F.R. §§ 160.1-161.4. (Stipulation 2; Tr. 17-18) 

4. An Accredited Veterinarian is a veterinarian who is properly licensed by 
the state to practice veterinary medicine and authorized by APHIS to perform 
functions required by cooperative State-Federal disease control and 
eradication programs, pursuant to specific accreditation regulations and 
standards set forth in 9 C.F.R. §§ 161.1-161.3. (Tr. 16-17, 19-22, 201-203, 425- 
426) Accreditation includes the authority to collect and submit blood samples 
for testing as a prerequisite to the issuance of an equine health certificate 
required for exporting a horse. (Tr. 22-23) 

5.9 C.F.R. § 161.3(b) provides in relevant part that an accredited 
veterinarian shall not sign any form unless he has ascertained that the 
statements contained in the form are complete, clear, and accurate. 

6.9 C.F.R. § 161.3(d) provides in relevant part that an accredited 
veterinarian shall submit specimens to designated laboratories in accordance 
with Federal and State regulations and instructions issued to the veterinarian 
by the Veterinarian-in-Charge or the State Animal Health Official, or both. 

7. USDA’s Veterinary Services program is unique in that the United States, 
unlike other countries, relies upon accredited private practitioner veterinarians 
to carry out Veterinary Services regulatory functions, including the tests 
required as a prerequisite to the export of horses. (Tr. 15-16, 22-23, 425-426) 

8. As a condition of acquiring and maintaining hist*réderal veterinary 
accreditation, Respondent pledged to abide by all of the‘nstructions and rules 
prescribed by USDA and New Jersey state officials, and the standards for 
accredited veterinarians, which are set forth at 9 C.F.R. § 161.3. (CX 1; Tr. 
19-22) 

9. Respondent has no record of any previous violation of the Regulations. 
(Tr. 197-198) 

10. The disease, Equine Viral Arteritis (EVA), is a contagious viral 
disease of horses which may cause fever, respiratory distress, depression, 
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anorexia, edema, nasal and ocular discharges, skin rashes, and spontaneous 
abortion, among other symptoms. (JX 1; Tr. 14) 

11. The evidence as to whether EVA is transmitted solely by venereal 
means is inconclusive. (JX 1 at 406; Tr. 163, 170-171, 441-443, 458-459) 

12. Official registration documents enable accredited veterinarians to 
identify individual horses with reasonable accuracy and to certify that a horse 
is the animal its owner represents it to be. (CX 21; Tr. 191) 

13. In July 1989, Respondent submitted a specimen submission form and 
serum specimens from blood collected on July 14, 1989, from the horses 
known as "Good Enough" and "Dajan," to the New Jersey Department of 
Agriculture (NJDA), to be forwarded to the National Veterinary Services 
Laboratory at Ames, Iowa (NVSL), for testing for diseases, including EVA, 
to enable the horses to be exported to England and Ireland. (CX 2; Tr. 30-34, 
244-246, 418) 

14. During July and August 1989, "Good Enough" was twelve years old, 
and a Thoroughbred-Hanoverian cross, grey gelding. (CX 2, 3, 4, 6, 7, 8, 10, 
and 22; Tr. 31) 

15. During July to November 1989, "Dajan" was fourteen years old, and 
a Westfalen, brown gelding. (CX 2, 3, 4, 12, 14A, 21 and 22; Tr. 31, 233) 

16. NJDA submitted serum specimens from the blood Respondent 
collected on July 14, 1989, from "Good Enough" and "Dajan," to NVSL, 
accompanied by a VS Form 10-4, for testing for diseases, including EVA. (CX 
3 and 4; Tr. 32-35, 44-45) 

17. NVSL conducted serum neutralization tests for EVA on the specimens 
Respondent collected on July 14, 1989, from "Good Enough" and "Dajan." 
(Stipulations 4 and 5; CX 5; Tr. 325-327) The serum specimen from "Good 
Enough" tested positive for EVA. (Stipulation 5; CX 4 and 5; Tr. 45-46, 270- 
271) The serum specimen from “Dajan" tested negative for EVA. (CX 4 and 
5) 

18. In August’ 1989, Respondent submitted a specimen submission form 
and a serum specheen from blood collected on August 1, 1989, from a horse 
that Respondent identified as "Good Enough," to NJDA, to be sent to NVSL 
to be tested for EVA for purposes of export. (Stipulation 6; CX 6; Tr. 48-49, 
272-275) 

19. In August 1989, NVSL was a “designated laboratory,” as contemplated 
by 9 C.F.R. § 161.3(d), for testing for the disease EVA. (Stipulation 3) 

20. NJDA submitted a VS Form 10-4 and a serum specimen from the 
blood collected by Respondent on August 1, 1989, from a horse Respondent 
identified as "Good Enough," to NVSL for testing for EVA. (Stipulations 7 
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and 8; CX 7 and 8; Tr. 49-51, 274-278) 

21. NVSL conducted a serum neutralization test for EVA on the serum 
specimen from. blood collected by Respondent on August 1, 1989, from the 
horse Respondent identified as "Good Enough." (Stipulation 10; CX 8 and 9; 
Tr. 51-52, 322, 325-327) The specimen Respondent collected on August 1, 
1989, and identified as coming from "Good Enough," tested negative for EVA. 
(Stipulation 10; CX 8, 9 and 26; Tr. 51-52) 

22. On August 7, 1989, Dr. Linda Detwiler, USDA Veterinarian-in-Charge 
for the State of New Jersey, issued a health certificate indicating that "Good 
Enough" was eligible for export to Ireland. (CX 10) 

23. Dr. Detwiler saw the purported decline in test results, for "Good 
Enough," within a short time, as suspicious. (Tr. 57-60) After consulting with 
her superiors, she requested that NVSL compare the two specimens identified 
by Respondent as collected from "Good Enough" to determine whether they 
came from the same horse. (Tr. 76) 

24. NVSL conducted a serum screening test on the specimen from blood 
Respondent collected on July 14, 1989, from "Good Enough," and the 
specimen from blood Respondent collected on August 1, 1989, from the horse 
Respondent identified as "Good Enough." The results of the serum screen test 
demonstrated that the two specimens were not from the same horse, but from 
two different horses. (CX 8, 11 and 31; Tr. 77, 84-85, 327-335) 

25. NVSL submitted, under APHIS Seal No. 231448, the serum specimen 
from the blood Respondent collected on July 14, 1989, from "Good Enough," 
and the serum specimen from the blood Respondent collected on August 1, 
1989, from the horse Respondent identified as "Good Enough," to Stormont 
Laboratories, Inc., a private laboratory, in Woodland, California. The 
specimens were accompanied by a request that Stormont also perform blood 
typing to determine whether the two samples were from the same horse. 
(Stipulation 12; CX 11, 31, 32 and 36; Tr. 337, 360-365) 

26. Stormont conducted a polyacrylamide gel electrophoresis (PAGE) test 
on the serum specimen from the blood Respondent collected on July 14, 1989, 
from "Good Enough," and the serum specimen from the blood Respondent 
collected on August 1, 1989, from the horse Respondent identified as "Good 
Enough." (Stipulation 13; CX 36 and 39; Tr. 369-376) Stormont agreed with 
NVSL that the two specimens were not from the same horse, but were from 
two different horses. (Stipulation 14; CX 11, 34 and 39; Tr. 84-85, 369-376) 

27. Stormont returned the specimen from the blood Respondent collected 
on July 14, 1989, from "Good Enough," and the specimen from the blood 
Respondent collected on August 1, 1989, from the horse Respondent 
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identified as "Good Enough," to NVSL, under APHIS Seal [No.] 253176, in 
accordance with Stormont’s standard operating procedures for returning 
specimens. (Stipulation 20; CX 22 and 40; Tr. 365-366) 

28. On receiving the results of serum screening tests from NVSL and 
Stormont, Dr. Detwiler intervened to prohibit export of "Good Enough," citing 
the discrepancies in test results (Tr. 77-79), and referred the matter to the 
USDA Office of the Inspector General (OIG), as she is obliged to do where 
there is suspicion of a fraudulent act or a violation of the law. (Tr. 83) 

29. Pursuant to an OIG investigation, Dr. Lieselotte Bloss, a USDA Field 
Veterinary Medical Officer, collected blood from the horse known as "Dajan, 
on November 1, 1989, while accompanied by Agent Jo Lyness, an OIG 
investigator." (CX 12, 20 and 21; Tr. 220-230, 234, 237-239, 386-387, 389-392) 
The horse was carefully identified using copies of an official registration 
document. (CX 21; Tr. 191, 223, 391) Dr. Bloss is fluent in German, the 
language in which the horse’s description was written. (Tr. 223) 

30. The blood specimen which Dr. Bloss collected from "Dajan" on 
November 1, 1989, was submitted to the NJDA to be sent to NVSL. (CX 12 
and 13; Tr. 87-90, 277-279, 391-392) In completing the specimen submission 
form requesting that NVSL compare the accompanying sample from "Dajan," 
identified as NJDA Referral Number 89-2834, with the specimen submitted 
by Respondent on August 1, 1989, Agent Lyness omitted one digit, a "9", from 
the NJDA Referral number, 89-1968, which had been assigned to the August 
1, 1989, specimen. (CX 13; Tr. 392, 407) She otherwise clearly identified the 
intended specimen as the sample which Respondent had collected on August 
1, 1989, from the horse Respondent identified as "Good Enough." (CX 13) 
NVSL and Stormont records show that the specimen bearing the proper 
number, 89-1968, was used for the requested testing. (Stipulations 16-18; CX 
11, 16, 35, 41, and 42) 

31. NJDA submitted the serum specimen from the blood Dr. Bloss 
collected from "Dajan" on November 1, 1989, to NVSL accompanied by a VS 
Form 10-4. (CX 13, 14 and 14A; Tr. 88-90, 277-281) 

32. NVSL conducted a serum neutralization test for EVA on the serum 
specimen from the blood Dr. Bloss collected from "Dajan" on November 1, 
1989. (CX 14A and 15; Tr. 91-91) The serum specimen from the blood Dr. 
Bloss collected from "Dajan" on November 1, 1989, tested negative for EVA. 
(CX 15; Tr. 91-92, 318-321) 

33. Under APHIS Seal No. 253171, NVSL submitted to Stormont, the 
serum specimen from the blood Respondent collected on July 14, 1989, from 
“Good Enough," the serum specimen from the blood Respondent collected on 
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August 1, 1989, from the horse Respondent identified as "Good Enough," and 
the serum specimen from the blood Dr. Bloss collected on November 1, 1989, 
from "Dajan." These specimens were accompanied by a request for blood 
typing to determine whether the specimen collected by Dr. Bloss from "Dajan" 
matched either the specimen collected by Respondent from "Good Enough" 
on July 14, 1989, or the specimen collected by Respondent on August 1, 1989, 
which Respondent identified as coming from "Good Enough." (Stipulation 16; 
CX 16, 31, 34, and 41; Tr. 336-337, 366) 

34. Stormont conducted a PAGE test on the specimen collected by 
Respondent from "Good Enough" on July 14, 1989, the specimen collected by 
Dr. Bloss from "Dajan" on November 1, 1989, and the specimen collected by 
Respondent on August 1, 1989, which was identified by Respondent as coming 
from "Good Enough." (Stipulation 17; CX 41 and 42; Tr. 376-378) 

35. Stormont determined that the specimen collected by Dr. Bloss from 
"Dajan" on November 1, 1989, matched the specimen collected by Respondent 
on August 1, 1989, which Respondent incorrectly identified as coming from 
"Good Enough." Stormont further determined that the specimen collected 
by Respondent from "Good Enough" on July 14, 1989, did not match either 
the specimen collected by Dr. Bloss from "Dajan," or the specimen collected 
by Respondent on August 1, 1989, which Respondent incorrectly identified as 
coming from "Good Enough." (Stipulation 18; CX 16, 35 and 42; Tr. 99-100, 
376-378) 

36. The PAGE test which Stormont utilized to compare serum specimens 
in this case is a highly reliable method of blood typing in horses. (Tr. 369, 
381) An exact match, such as that found between the blood collected from 
"Dajan" in November 1989, and the blood collected by Respondent on August 
1, 1989, from the horse identified as "Good Enough," would rarely be found 
in blood from two different horses. (Tr. 375-376) 

37. NJDA adhered to standard operating procedures established for the 
receipt, recording, processing, and handling of specimens, including protocols 
employed to ensure the accurate identification of specimens, with regard to 
each of the following specimens: the specimens collected by Respondent on 
July 14, 1989, from "Good Enough" and "Dajan," the specimen collected by 
Respondent on August 1, 1989, from a horse Respondent incorrectly identified 
as "Good Enough," and the specimen collected by Dr. Bloss on November 1, 
1989, from "Dajan." (CX 24 and 25; Tr. 242-283, 285-287) 

38. NVSL adhered to standard operating procedures established for the 
receipt, recording, processing, handling, and testing of specimens, including 
protocols employed to ensure the accurate identification of specimens, with 
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regard to each of the following specimens: the specimens collected by 
Respondent on July, 14, 1989, from "Good Enough" and "Dajan," the specimen 
collected by Respondent on August 1, 1989, from a horse Respondent 
incorrectly identified as "Good Enough," and the specimen collected by 
Dr. Bloss on November 1, 1989, from "Dajan." (Stipulations 4, 5, 9-11 and 15; 
CX 27-32 and 34; Tr. 316-337, 344-345) 

39. Stormont adhered to standard operating procedures established for the 
receipt, recording, processing, handling, and testing of specimens, including 
protocols employed to ensure the accurate identification of specimens, with 
regard to each of the following specimens: the specimens collected by 
Respondent on July, 14, 1989, from "Good Enough" and "Dajan," the specimen 
Respondent collected on August 1, 1989, from a horse Respondent incorrectly 
identified as "Good Enough," and the specimen collected by Dr. Bloss on 
November 1, 1989, from "Dajan." (Stipulations 13, 17 and 19; CX 33, 35-42; 
Tr. 360-379) 

40. At NJDA, NVSL and Stormont, each submission of blood is assigned 
a unique accession number, as it is logged in. The accession number is 
marked on the specimen containers and used throughout processing, in 
conjunction with the identification numbers assigned by the referring 
laboratories, to ensure accurate identification of specimens. (CX 2-9, 11-12, 
14-16, 24-26, 28-29, 31-42; Tr. 16, 261-262, 275-276, 316, 333-334, 344-345, 363) 
Specimens from multiple animals, which are contained in a single submission, 
as the specimens Respondent submitted from "Dajan" and "Good Enough" in 
July 1989, are distinguished by sequential sub-identifiers. (Tr. 244-245, 248-249, 
258, 269-270, 329, 383) The laboratories take particular care at each point of 
transfer to verify that identifying information on the specimen matches the 
accompanying paper work. (Tr. 316, 323, 328, 346, 362). 

41. Although contamination could skew the results of the blood matching 
analysis employed at Stormont, the laboratory was able to determine that the 
specimens involved in this case were not contaminated at the time they were 
tested. (Tr. 384-385) 

42. At the completion of OIG’s investigation of the events which are the 
subject of this proceeding, the matter was referred to the Office of the U.S. 
Attorney for the District of New Jersey. When the U.S. Attorney declined to 
initiate criminal proceedings against Respondent, this administrative action 
ensued. (Tr. 420) 

43. In accordance with sections 162.10-.12 of the Regulations, 9 C.F.R. §§ 
162.10-162.12, Dr. Detwiler notified Respondent of the allegation of his 
noncompliance with the Regulations and the basis for belief that he had failed 
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to comply. (CX 17; Tr. 101-104) 

44. Pursuant to 9 C.F.R. § 162.12, an informal conference was held, 
concerning the matter which is the subject of this proceeding, on June 28, 
1991, at the APHIS Veterinary Services office in Trenton, New Jersey. (CX 
17; Tr. 101-107, 206) 

45. The regulations and standards governing the federal accreditation of 
veterinarians are an integral part of the federal and state cooperative effort 
to control and eradicate the spread of disease and they play an integral role 
in the maintenance of American trade relations and export markets. (Tr. 20- 
22, 201-203, 208-209, 445) 

46. Ireland prohibits the importation of any horse which tests positive for 
exposure to EVA. (Tr. 75, 172-173, 444, 451) 

47. England closed their export market to horses from the United States 
during the 1980’s because of an outbreak of EVA in Kentucky. (Tr. 14) 

48. Respondent’s actions in this matter caused a risk of the spread of 
disease, because an animal with high positive test results for EVA was 
misidentified as negative and was nearly exported to Ireland and England. 
(CX 10; JX 1; Tr. 53-58, 162-165, 170-174, 442-443, 451-452, 458-459) 

49. Federal veterinary accreditation does not affect a veterinarian’s state 
license to practice veterinary medicine. (Tr. 105, 192-194) 

50. A veterinarian whose federal accreditation has been revoked may, 
pursuant to 9 C.F.R. § 161.2(b), apply to be reaccredited after two years. (Tr. 
105, 192-194, 430) 


Conclusions of Law 


1, Respondent violated section 161.3(b) of the Regulations, by permitting 
a specimen submission form to be used without first ascertaining that it had 
been accurately and fully completed, clearly identifying the animal to which 
it applied. 

2. Respondent violated section 161.3(d) of the Regulations, by submitting 
a specimen to a designated laboratory and incorrectly identifying the animal 
from which the blood was drawn. 

3. Revocation of Respondent’s veterinary accreditation is the appropriate 
sanction for Respondent’s violations. 
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Discussion 


Complainant has fulfilled its burden of showing by a preponderance of the 
evidence that Respondent violated the obligations he assumed as prerequisite 
to his accreditation. (Tr. 17, 19) The evidence demonstrates that after a 
positive EVA result was reported for the horse known as "Good Enough," 
Respondent submitted a second blood specimen, which he identified as 
collected from "Good Enough," on August 1, 1989, for re-testing. Although 
Respondent denied (Answer { III) that the submission form for the August 
1, 1989, submission incorrectly identified the horse from which the blood was 
taken, the evidence has persuasively demonstrated that the specimen came 
from another horse, “Dajan,” which had previously tested negative for EVA. 
Complainant has presented uncontroverted testimony to show that Stormont 
Laboratories employed a highly reliable method of blood typing for matching 
the specimen from "Dajan" with the August 1, 1989, specimen identified by 
Respondent as coming from "Good Enough." (Tr. 381) 

Respondent concedes that it was he who submitted the submission form 
which incorrectly identified the August 1, 1989, specimen as collected from 
"Good Enough." (Stipulation 6) Respondent also concedes that this specimen, 
which he identified as coming from "Good Enough, actually matched another 
specimen from a different animal, "Dajan." (Stipulations 7, 8, 16, 18) 

While stating that an obvious mistake has been made, Respondent suggests 
that an error was made by the laboratories which handled the specimens. 
(Respondent’s Proposed Findings and Conclusions at 10) However, nothing 
in the record supports this contention. To the contrary, the weight of 
evidence, based upon the undisputed testimony of Complainant’s numerous, 
highly competent witnesses, strongly supports the conclusion that it is highly 
improbable that an error was committed by the laboratories. In fact, it is 
hard to conceive of an error by someone other than Respondent which could 
have resulted in a sample from “Dajan” becoming labelled as from "Good 
Enough." There is no evidence that any blood from "Dajan," other than the 
specimen labelled "Good Enough," was submitted to NJDA at the time of the 
August 1, 1989, specimen, and therefore no blood from “Dajan" would have 
been available to be mistakenly interchanged, as Respondent suggests, with 
the specimen submitted by Respondent. An interchange of Respondent’s 
August 1, 1989, specimen with the July 14, 1989, specimen from "Dajan" is 
highly improbable, since the July 14th sample was already at NVSL and 
labelled with a distinct accession number when the August 1, 1989, sample was 
submitted by Respondent. Although Complainant’s witnesses testified that 
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mistakes can occur at their laboratories, there is no evidence of a relevant 
error in their handling of specimens in this case. Agent Lyness’ inadvertent 
omission of one digit from an accession number on a VS-Form 10-4 did not 
result in the wrong specimen being tested. Similarly, the corrected NVSL log 
entry cited by Respondent (Respondent’s Reply Brief at 4) reflects only an 
adjustment to the number of specimens transmitted for testing. (CX 31) 
Neither of these events to which Respondent alludes could account for the 
misidentification of the August 1, 1989, specimen as coming from "Good 
Enough." 

Even if someone at the owner’s farm presented the wrong horse to 
Respondent, he had an affirmative duty to ensure that he correctly identified 
the animal whose blood he was submitting. (9 C.F.R. § 161.3(b); Tr. 115-116, 
120-124) The record shows that registration documents enable an accredited 
veterinarian to identify a horse with reasonable certainty, where diligence is 
applied. The marked difference in the overall appearance of the two horses, 
"Good Enough" and "Dajan," shows that even a cursory examination could 
have prevented serious error. Respondent was on notice that he was dealing 
with an animal which had already tested positive for EVA and that any error 
resulting in a false negative test result would cause a foreseeable risk of 
disease spread. Respondent’s failure to ensure accuracy, under these 
circumstances, suggests a serious disregard for the obligations imposed by the 
standards and for the risk of disease spread. 

Respondent presented no evidence other than the jointly submitted article 
on EVA, Timoney and McCollum, Equine Viral Arteritis: Current Clinical and 
Economic Significance.’ (JX 1) Although Respondent was present at the 
hearing, he presented no oral evidence to refute the allegations against him. 
It is a well-settled principle in Departmental decisions that where a 
respondent chooses not to testify, an inference arises that the respondent’s 
testimony would have been adverse to his interests. In re Boyd D. Mills, 
D.V.M., 50 Agric. Dec. 1636, 1652-1653 (1991) [, aff'd, CIV-91-4168 (S.D.S.D. 
Dec. 4, 1992)]; In re Petty, 43 Agric. Dec. 1406, 1424-1429 (1984) [, aff'd, No. 
3-84-2200-R (N.D. Tex. June 5, 1986)]. As the Judicial Officer has noted, “It 
is certainly a maxim that all evidence is to be weighed according to the proof 
which it was in the power of one side to have produced and in the power of 
the other to have contradicted.” In re Boyd D. Mills, D.V.M., 50 Agric. Dec. 


'Published in the 36TH ANNUAL CONVENTION PROCEEDINGS of the American Association of 
Equine Practitioners, Lexington, Kentucky, December 2 - December 5, 1990. (Tr. 453) 





352 VETERINARY ACCREDITATION 


at 1653 (1991) (quoting Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted 
with approval in Wigmore, Evidence § 285 (3d ed. 1940)). Respondent claims 
that no adverse inference should be drawn from his failure to testify on the 
grounds that he believed, during much of the hearing, that his actions in the 
events under consideration were the subject of a criminal investigation. 
(Respondent’s Reply Brief at 9) However, an adverse inference would be 
permissible in this proceeding, even if Respondent had invoked (which he did 
not) his Fifth Amendment privilege against self-incrimination. While it is true 
that an adverse inference drawn from invocation of the Fifth Amendment 
privilege in a civil proceeding is insufficient, by itself, to support a sanction, 
that circumstance is not present in Respondent’s case where Complainant 
presented additional substantial evidence of Respondent’s violations. See 
Baxter v. Palmigiano, 425 U.S. 308, 316-319 (1976). 

In sum, the evidence clearly demonstrates that Respondent violated the 
Regulations by failing to ensure, as he was required and able to do, that the 
submission form accompanying his August 1, 1989, submission of blood 
identified as from "Good Enough" accurately identified the animal to which 
it applied. He therefore also violated the Regulations by submitting the 
specimen to a designated laboratory in a manner which did not comply with 
federal and state instructions. 


Sanction 


Complainant asserts that the appropriate sanction is revocation of 
Respondent’s accreditation. Dr. Julia Heamon, National Coordinator for the 
Federal Veterinary Accreditation Program, testified that Veterinary Services 
guidelines recommend revocation where there is a violation resulting in 
potential spread of disease. (Tr. 448) Complainant also argues that apparent 
blatant disregard for the standards and for the spread of disease is an 
additional factor which militates in favor of a strict sanction. (Tr. 433) 

In support of his request for a more lenient sanction, Respondent argues 
that a gelding, such as "Good Enough," is not likely to infect other horses with 
EVA. (Respondent’s Proposed Findings and Conclusions at 12) Respondent 
maintains that the disease is primarily spread through venereal transmission. 
This contention is based on the jointly submitted article authored by Drs. P. 
J. Timoney and W. H. McCollum, who are recognized experts on the topic of 
EVA. (JX 1; Tr. 162, 164) However, I find the article inconclusive with 
regard to the issue of whether EVA is transmitted solely by venereal means. 
It neither asserts nor denies that venereal transmission is the exclusive means 
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of disseminating EVA, but indicates only that, among stallions which remain 
EVA carvers after clinical recovery, transmission "appears to be solely by the 
venereal route." (JX 1 at 406; Tr. 456) Moreover, Complainant presented 
testimony that EVA is also spread through respiratory transmission. (Tr. 163, 
170-171, 441-443, 458-459) Respondent’s suggestion that "Good Enough" was 
a Clinically recovered carrier of the virus, as described in the article, rather 
than actively infected with the disease, is unsubstantiated. (Respondent’s Reply 
Brief at 10) Thus, Respondent’s contention that "Good Enough," though 
testing positive for EVA in 1989, did not pose a risk of spreading that 
communicable disease, is not supported by the evidence. (Tr. 452, 456) 
Furthermore, a perceived hazard can be as important as the actual hazard. 
Thus, even if every EVA positive horse could not spread the disease, if 
Ireland and England thought otherwise, an EVA positive horse could 
jeopardize our international relationship with those countries, and export of 
an EVA positive horse would be a hazard that must be avoided. Complainant 
presented undisputed testimony that the shipment of an EVA positive horse 
to Ireland could cause the closing of export markets in Ireland, as well as the 
entire British Isles, and European Common Market, to the American horse 
industry. (Tr. 106, 208-209, 445) England closed their export market to horses 
from the United States during the 1980’s because of an outbreak of EVA in 
Kentucky. (Tr. 14) Following the 1984 epizootic of EVA in Kentucky, severe 
restrictions were applied to the export of horses of all breeds from the United 
States to numerous countries, in addition to Ireland and England. (JX 1 at 
406) The significant reduction in and loss of traditional export markets 
resulted in considerable financial hardship for the United States horse 
industry. Jd. In fact, the testimony of Dr. Ernest W. Zirkle, Director of 
Animal Health for the New Jersey Department of Agriculture, shows that 
New Jersey, which is the area most likely to be affected by any export 
restrictions which might have resulted from this event, considers the equine 
industry its most economically beneficial agricultural industry. (Tr. 208-209) 
Contrary to Respondent’s characterization of the episode as harmless error 
deserving of a minor sanction, actions such as Respondent’s threaten the very 
integrity and credibility of the veterinary accreditation program and the 
success of the disease control programs, both of which depend upon 
veterinarians ensuring accuracy in the forms. Foreign nations that believe 
EVA is not yet present in their countries, and their American trading 
partners, rely upon the diligence of accredited veterinarians. Without the 
intervention of Dr. Detwiler, an EVA positive horse would have been 
exported risking the spread of disease and loss of export markets to the 
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American horse industry. The misidentification of "Good Enough" as EVA 
negative also posed a risk of disease spread within the United States. 

The cases which Respondent cites in support of his plea for leniency 
involved less serious violations and are therefore not sufficiently analogous to 
Respondent’s violations to guide the determination of his sanction. Although 
the Complaints in Lloyd Myers Co., 48 Agric. Dec. 119, 125 (1989) [, appeal 
docketed, No. 92-70587 (9th Cir. Aug. 18, 1992)], and Purvis, 49 Agric. Dec. 
219, 224 (1990) [, appeal dismissed, No. 90-4127 (Sth Cir. Apr. 10, 1990), 
second appeal dismissed, No. 90-4380 (Sth Cir. Sept. 19, 1990)], involved 
violations of the same regulations under which Respondent is charged, in 
neither case was any test-positive animal found to have been misidentified 
through the veterinarians’ violations. No actual risk of disease spread was 
shown to have occurred in either case. Only "slight" potential risk was found 
in Myers. By contrast, Dr. Hostetter was on notice that he was dealing with 
an animal which had already tested positive for disease. His violations 
resulted in an actual, foreseeable risk of disease spread through the 
misidentification of a test-positive horse. Respondent’s violations also posed 
an additional economic threat not present in Myers and Purvis. 

The sanction in each case will be determined by examining the nature of 
the violation in relation to the remedial purpose of the regulatory statute 
involved, giving appropriate weight to the recommendations of the 
administrative officials charged with the responsibility for achieving the 
Congressional purpose. S.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 497 
(1991) [, appeal docketed, No. 91-70169 (9th Cir. Mar. 8, 1991)]. In 
consideration of the seriousness of these violations and the potential harm 
which could have resulted from the spread of disease and the loss of export 
markets for the American horse industry, I concur with the recommendation 
of the administrative officials in this case. I conclude that any mitigating 
impact of Respondent’s history of compliance with the standards is 
outweighed by the need to protect the integrity of the veterinary accreditation 
program and deter future violations by Respondent or others. Contrary to 
Respondent’s contention (Respondent’s Proposed Findings and Conclusions 
at 13), revocation of Respondent’s federal accreditation will not [directly or 
necessarily] deprive him of his livelihood. Revocation of federal accreditation 
does not affect a veterinarian’s state license to practice medicine [, unless a 
State Board with jurisdiction as to the matter believes that a State sanction 
should be imposed]. Furthermore, after two years, Respondent may reapply 
for such accreditation. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal is limited to the argument that the sanction of 
revocation is too severe. Respondent argues that a horse such as "Good 
Enough" was not likely to pose a risk for spread of EVA. However, I agree 
with the ALJ’s evaluation of this issue, based on the record cited by the ALJ. 
Further, I agree with the ALJ’s evaluation that the violations here warrant 
revocation. 

On July 14, 1989, Respondent drew blood from two horses owned by Frank 
Chapot, "Good Enough" and "Dajan." The form filled out by Respondent on 
July 14, 1989, shows that the blood was drawn for six blood tests so that the 
horses could be shipped to England and Ireland, and returned to the United 
States (CX 2). After the tests for "Dajan" came back negative and the EVA 
test for "Good Enough" came back positive, on August 1, 1989, just 2'4 weeks 
after Respondent took his initial blood samples from "Dajan" and "Good 
Enough," Respondent drew blood from "Dajan," but stated on the form that 
the blood was drawn from “Good Enough." The form filled out by 
Respondent on August 1, 1989, requests a "Retest" for "Good Enough" for 
EVA only, and states that the retest is "for shipment to England" (CX 6). 

The standards provide (9 C.F.R. § 161.3(b)): 


(b) An accredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report to 
be used until, and unless, he has ascertained that it has been accurately 
and fully completed clearly identifying the animal(s) or bird(s) to which 
it applies. ... 


In addition, the standards provide (9 C.F.R. § 161.3(d)): 


(d) An accredited veterinarian shall ... submit specimens to 
designated laboratories in accordance with Federal and State regulations 
and instructions issued to the accredited veterinarian by the Veterinarian- 
in-Charge or the State Animal Health Official, or both. 


The horses "Good Enough" and "Dajan" were different in breed, color and 
age (Tr. 31, 223; CX 10, 21). After the first EVA test for "Good Enough" 
came back positive, it was particularly incumbent upon Respondent to be sure 
that the horse from which he drew blood 2'4 weeks later was "Good Enough." 
Assuming that Respondent mistakenly drew blood from "“Dajan" and 
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represented it as having been drawn from "Good Enough," that was a mistake 
of such magnitude as to warrant revocation, in view of the potential for 
spreading disease and the damage to the American horse industry that could 
have resulted if "Good Enough" had actually been shipped to England or 
Ireland, and was there found to be positive for EVA. 

The ALJ did not infer that Respondent’s conduct was intentional or 
fraudulent, and I do not find it necessary to determine whether such an 
inference should be drawn, since I agree with the ALJ that Respondent’s 
violations were sufficiently serious to warrant revocation, even if Respondent’s 
conduct was not intentional or fraudulent. I agree with the ALJ’s conclusions 
that "Good Enough" did pose an actual threat of spreading disease, but that 
irrespective of whether "Good Enough" could have spread disease, shipment 
of "Good Enough" to England or Ireland could have seriously damaged the 
American horse industry. Nothing need be added to the ALJ’s discussion of 
these matters. 

Respondent argues that revocation in this proceeding might lead to 
suspension or revocation of his State Veterinary License. However, here, as 
in In re Bradshaw, 50 Agric. Dec. 499, 509 (1991), the statute does not require 
consideration of "the effect of the [sanction] on the person’s ability to continue 
in business." In addition, I am not sure that the New Jersey statute relied 
upon by Respondent would authorize the State Board to revoke his State 
license based on this federal action (see Complainant’s Response Brief in 
Opposition to Respondent’s Petition of Appeal at 6). In any event, any State 
action is of no concern here. 

Respondent argues that he should be allowed an opportunity to 
demonstrate or achieve compliance with the Act and regulations, rather than 
have an immediate sanction imposed. But that would not be an adequate 
sanction for the serious violations found here. In addition, it would not be 
required by the Administrative Procedure Act. As stated in In re Collins, 46 
Agric. Dec. 217, 252-53 (1987): 


Respondent’s serious violation of the Standards for Accredited 
Veterinarians warrants revocation of his accreditation to perform disease 
control and eradication functions under cooperative State-Federal 
programs. However, such revocation is not as severe as a "license" 
revocation. As stated in In re Winger, 38 Agric. Dec. 182, 187 (1979), 
appeal dismissed, No. 79-C-126 (W.D. Wis. June 1979), differentiating 
between the severity of "license" revocation and "accreditation" 
revocation: 
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It is important to note that this is not a license revocation 
proceeding. License revocation would be a more severe action 
because it would effectively deprive respondent of his livelihood. 
On the other hand, accreditation revocation would merely limit 
respondent from engaging in one aspect of his veterinary practice, 
e.g., federal-state control and disease eradication programs. 


Respondent’s violation was willful, as that term is used in the 
Administrative Procedure Act (5 U.S.C. § 558(c)). In re Shatkin, 34 
Agric. Dec. 296, 297-314 (1975). An “action is willful if a prohibited act 
is done intentionally, irrespective of evil intent, or done with careless 
disregard of statutory requirements." American Fruit Purveyors, Inc. v. 
United States, 630 F.2d 370, 374 (Sth Cir. 1980) (per curiam), cert. denied, 
450 U.S. 997 (1981). 


Accordingly, there would have been no need to give respondent notice 
of his violation and an opportunity to demonstrate or achieve 
compliance, even if the notice provisions of the Administrative Procedure 
Act (5 U.S.C. § 558(c)) were applicable. 


But the notice provisions are inapplicable since respondent has no 
Federal license that is being revoked. As stated in Jn re Ruster, 41 Agric. 
Dec. 845, 852 (1982): 


Accreditation of Veterinarians is not a license to which an applicant 
is entitled as a matter of law. It is solely a ministerial privilege 
conferred on certain veterinarians to cooperate in the management 
of the Brucellosis Program. This privilege is conferred at the 
discretion of the Deputy Administrator as set out in 9 C.F.R. Part 
161. It is not necessary, however, to engage in a lengthy 
dissertation of the distinctions between a license and accreditation 
under the Program to answer Respondent’s argument because, even 
if accreditation were a license, the exception provided in the statute 
would apply. The actions of Respondent in issuing the Certificates 
were clearly willful acts and willful violations of the Regulations. 
Moreover, the acts of Respondent were detrimental to the public 
interest.’ 
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”The notice provisions of the Administrative Procedure Act are not 
applicable “in cases of willfulness, or those in which public health, 
interest, or safety requires otherwise" (5 U.S.C. § 558(c)). Here the 
public health, interest and safety “requires otherwise." 


The Ruster principles were recently affirmed in a similar ‘case in In re 


Petty, 43 Agric. Dec. [1406 (1984)], aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986). 


Turning now to Respondent’s Petition for Reopening Hearing, Respondent 
requests that the hearing be reopened to permit Respondent to testify and to 
permit Respondent the opportunity to interview and present evidence from 
several key persons, including the owner of the horse, Frank Chapot, and 
other persons from his farm. Respondent contends that he was ordered by 
Special Agent Jo A. ‘Lyness, Office of the Inspector General, United States 
Department of Agriculture, not to communicate with Frank Chapot or any 
otfer witness in the matter, and that he did not learn until near the conclusion 
of the hearing that the United States Attorney had declined criminal 
prosecution of the matter. Respondent contends that his rights under the 
Fifth Amendment were violated. I am denying Respondent’s motion for 
several reasons. 

Special Agent Lyness testified, without contradiction at the hearing, that she 


did not order Respondent not to talk to Frank Chapot or other witnesses. 
She testified (Tr. 410-11): 


Q. Okay. Now, did you also give him [Respondent] an instruction, 
at that time, not to talk to Frank Chapot without talking to you first? 


A. ILasked -- I told him that I -- it was, I thought, in his best interest 
not to speak to anyone, but he was certainly welcome to if he wanted to. 


Q. Let me suggest another possible conversation -- 


A. Okay. 


Q. -- and see if it refreshes your recollection. Do you recall him 
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calling or you getting a message that he called your office, and you 
calling him back, because he didn’t know whether he was allowed to talk 
to Frank Chapot and he had to go back out to the farm? 


A. Yeah, that prob -- now that you say that, probably, yeah. Yeah, 
okay. ; 


Q. I mean, he had to go back out to the farm for routine equine 
work? 


A. Right, right. Now that you say -- 


Q. He wasn’t sure what the protocol was when he went back out 
there? 


A. Right. I told him he certainly can go out and work on the farm. 


In addition, when Respondent learned near the close of the hearing that he 
was no longer the subject of a criminal investigation, he did not then ask to 
testify, or for a continuance to give him additional time to prepare to testify 
or to interview other witnesses. 

Furthermore, the testimony of Frank Chapot or other persons at his farm 
would not have changed the outcome of this proceeding. The most that 
Respondent could hope for would be that they would have testified that they 
misled him, advertently or inadvertently, into believing that "Dajan" was "Good 
Enough." But even if the record contained such testimony, I would still 
revoke Respondent’s accreditation. As stated above, an accredited 
veterinarian must be sure as to the identity of the horse from which he has 
drawn blood. A fortiori Respondent had the burden to be sure after "Good 
Enough" tested positive for EVA just 2'4 weeks earlier. 

Respondent further claims that an adverse inference should not have been 
drawn against him for his failure to testify because he thought a criminal 
investigation was pending. As stated above, he did not testify or ask for a 
continuance even after he learned that the United States Attorney declined to 
prosecute. Moreover, this same issue was resolved against the position of 
Respondent in Jn re Murray Meat, 51 Agric. Dec. 265, 282-84 (1992), in which 
it is stated: 


Respondent, in its Answer, made it clear that it would offer no 
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defense to the specific incidents involved in this proceeding, stating 
(Answer at 1-2): 


The complaint in this matter is a March 16, 1992 letter from the 
Administrator of the Food Safety and Inspection Service (FSIS). In 
the complaint, paragraphs two through fifteen make a variety of 
factual allegations concerning purported incidents involving the 
inspector in the plant and Respondent’s personnel. Based upon 
information and belief, Respondent understands that a federal 
criminal investigation is underway and that this investigation may 
lead to prosecution regarding these alleged incidents. Given this, 
Respondent and its personnel decline to reply to the allegations set 
forth in the complaint on the basis of the Fifth Amendment to the 
U.S. Constitution because such responses may tend to incriminate 
Respondent and/or its personnel. To the extent a more specific 
answer is required Respondent must deny the allegations of the 
complaint for the reasons set forth above. 


The same point was made by Respondent’s attorney at the outset of 
the hearing, as follows (Tr. 7-8): 


Due to the current federal criminal investigation, persons involved 
in these alleged incidents are precluded from responding to factual 
allegations in this matter except to assert their privilege against self- 
incrimination under the Fifth Amendment. 


In the circumstances, an adverse inference may be properly drawn 
because of Respondent’s refusal to challenge the specific incidents 
involved in this proceeding.’ See Baxter v. Palmigiano, 425 U.S. 


“Respondent’s attorney was fully aware of the Department’s policy of 
drawing an adverse inference in such circumstances (Tr. 223). 


308, 316-20 (1976); National Acceptance Co. of America v. Bathalter, 705 
F.2d 924, 929-32 (7th Cir. 1983).> Under the settled 
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‘The result in this case would not be changed if it were improper to 
draw an adverse inference because of Respondent’s failure to offer 
testimony as to the specific incidents involved herein. The same result 
would be reached without drawing an adverse inference because of such 
failure to testify. 


principle that has been followed in many proceedings before this 
Department,’ and which has also been followed in many judicial 
proceedings,’ I infer that Respondent’s testimony would have been 


°E.g., In re Mendicoa, 48 Agric. Dec. 409, 420-22 (1989); In re Great 
American Veal, Inc., 48 Agric. Dec. 183, 224-25 (1989), aff'd, 891 F.2d 
281 (3d Cir. 1989) (unpublished); In re McQueen Bros. Produce Co., 47 
Agric. Dec. 1611, 1612-13 (1988) (order denying reconsideration), aff'd, 
916 F.2d 715 (7th Cir. 1990) (Table) (text in WESTLAW); Jn re 
Murfreesboro Livestock Market, Inc., 46 Agric. Dec. 1216, 1229-30 (1987); 
In re Corn State Meat Co., 45 Agric. Dec. 995, 1018-19 (1986); In re 
Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234, 255-56 
(1986); In re Grady, 45 Agric. Dec. 66, 108-09 (1986); In re Haring Meats 
and Delicatessen, Inc., 44 Agric. Dec. 1886, 1909-10 (1985); In re Saylor, 
44 Agric. Dec. 2238, 2487-89 (1985) (decision on remand); In re Petty, 43 
Agric. Dec. 1406, 1425-28 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505, 
1509-10 (1983); In re Farrow, 42 Agric. Dec. 1397, 1419 n.7 (1983), aff'd 
in part and rev'd in part, 760 F.2d 211 (8th Cir. 1985) (merits affirmed; 
suspension reversed); In re Mattes Livestock Auction Market, Inc., 42 
Agric. Dec. 81, 101-02, aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re 
Stamper, 42 Agric. Dec. 20, 32 n.4 (1983), aff'd, 722 F.2d 1483 (9th Cir. 
1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 402-03 (1982), 
aff'd, No. 82-1157 (D.N.J. Jan 24, 1983), affd mem., 725 F.2d 667 (3d 
Cir. 1983); In re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, 
No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 
(C.D. Cal. Mar. 25, 1983) (to consider newly discovered evidence), order 
on remand, 42 Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (Aug. 11, 
1983) (original order of Oct. 20, 1982, reinstated nunc pro tunc), aff'd, 
742 F.2d 1462 (9th Cir. 1984) (unpublished); Jn re Great Western Packing 
Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. CV 81-0534 (C.D. 





362 VETERINARY ACCREDITATION 


Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In 
re Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction 
Sale, Inc., 37 Agric. Dec. 570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.) 
(2-1 decision), cert. denied, 436 U.S. 957 (1978); In re Arab Stock Yard, 
Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 39 (Sth Cir. 1978); In 
re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 575 F.2d 
1258 (8th Cir. 1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 
637-38 (1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 
449 U.S. 1061 (1980); In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); 
In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1558 (1976), aff'd per 
curiam, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 435 U.S. 968 (1978); 
In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re Casca, 34 Agric. 
Dec. 1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 
(1974); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), aff'd 
per curiam, 510 F.2d 966 (4th Cir. 1975) (unpublished); In re Speight, 33 
Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 
474, 499 (1972). 


72 Wigmore, Evidence §§ 285-91 (3d ed. 1940); United States v. Di RE, 
332 U.S. 581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 
225-27 (1939); Kirby v. Tallmadge, 160 U.S. 379, 383 (1896); Karavos 
Compania, Etc. v. Atlantica Export Corporation, 588 F.2d 1, 9-10 (2d Cir. 
1978); International Union v. NLRB, 455 F.2d 1357, 1362-70 (D.C. Cir. 
1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 1965); 
Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 F.2d 142, 148-49 (3d 
Cir. 1963); Hoffman v. CIR, 298 F.2d 784, 788 (3d Cir. 1962); Illinois 
Central R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); 
Neidhoefer v. Automobile Ins. Co. of Hartford, Conn., 182 F.2d 269, 270- 
71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 619 (7th Cir.), cert. 
denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 
253, 256-57 (C.C. P.A. 1939); NLRB v. Remington Rand, Inc., 94 F.2d 
862, 867-68 (2d Cir.), cert. denied, 304 U.S. 576 (1938). 


adverse to its interests here. "It is certainly a maxim that all evidence is 
to be weighed according to the proof which it was in the power of one 
side to have produced and in the power of the other to have 
contradicted." Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted 
with approval in Wigmore, Evidence § 285 (3d ed. 1940). 
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In addition, the adverse inference is of no importance here since the ALJ 
did not infer that Respondent’s conduct was intentional, and I have not found 
it necessary to decide whether to draw such an inference. 

Respondent’s reliance on In re Petty, 43 Agric. Dec. 1406 (1984), aff'd, No. 
3-84-2200-R (N.D. Tex. June 5, 1986), is misplaced. In Petty, the Judicial 
Officer stated that Respondent need make no showing as to a "good reason" 
for not introducing evidence (43 Agric. Dec. at 1426) “since so much evidence 
was erroneously excluded" by the ALJ, and since the Judicial Officer 
determined "that the Complaint should be amended to conform to 
Complainant’s statements of the matters at issue made at the hearing” (43 
Agric. Dec. at 1425 n.21). Petty is inapposite here. 

For the foregoing reasons, the following Order should be issued. 


Order 


The accreditation of Respondent David R. Hostetter, D.V.M., pursuant to 
9 C.F.R. §§ 161.1-.3, is revoked. 
Respondent’s Petition for Reopening Hearing is denied. 


Appendix to Decision and Order in 
V.A. Docket No. 91-9 Dated September 10, 1992 


Stipulati 


On April 23, 1992, the Parties stipulated to the accuracy of the following 
facts. 


1. Dr. David Hostetter (Respondent) is now and, at all times material to 
this action was, a Doctor of Veterinary Medicine licensed to practice in the 
State of New Jersey. 

2. Respondent is now and, at all times material to this action was, 
accredited by the United States Department of Agriculture in accordance with 
the provisions of 9 C.F.R. Part 161. 


3. In August of 1989, the National Veterinary Services Laboratory, Ames, 
Iowa, was a "designated laboratory” as contemplated by 9 C.F.R. § 161.3(d) 
for the testing for the disease Equine Viral Arteritis (EVA). 


4. On or about July 19, 1989, the NVSL received the VS 10-4 form and 





364 VETERINARY ACCREDITATION 


accompanying serum samples submitted by the Respondent to the New Jersey 
Department of Agriculture for submission to the NVSL for testing for, among 
other diseases, EVA, and identified by NJDA Referral No. 89-1832/US89-224, 
and assigned them NVSL Accession No. 89-41831, in accordance with NVSL’s 
standard operating procedures. 


5. On or about July 19, 1989, the NVSL tested the serum samples identified 
in paragraph 4 of the Stipulations for, among other things, EVA; the serum 
sample for the equine identified as Good Enough tested positive 1:>8 for 
EVA; the tests were conducted in accordance with the NVSL’s standard 
operating procedures. 


6. On or about August 1, 1989, Respondent submitted a specimen 
submission form and accompanying serum samples drawn on August 1, 1989, 
from a 14 year old gelding identified as Good Enough, to the NJDA, for 
submission to the NVSL, for testing for EVA. 


7. On or about August 1, 1989, the NJDA completed a VS form 10-4 for 
the animal and serum identified in paragraph 6 of the Stipulations and 
identified the serum sample collected by the Respondent on August 1, 1989, 
by NJDA Referral No. 89-1968/US89-237. 


8. On or about August 1, 1989, the NJDA sent, by Federal Express, the VS 
10-4 form and one serum specimen collected by the Respondent on August 
1, 1989, from the horse Good Enough, identified on the specimen submission 


form referenced in paragraph 6 of the Stipulations, to the NVSL for testing 
for EVA. 


9. On or about August 3, 1989, the NVSL received the VS 10-4 form and 
accompanying serum sample described in paragraphs 7 and 8 of the 
Stipulation and assigned it NVSL Accession No. 89-43779, in accordance with 
their standard operating procedures. 


10. On or about August 7, 1989, the NVSL tested the serum sample 
identified in paragraphs 6 through 9 of the Stipulations for, among other 
things, EVA; the serum sample for the equine identified as Good Enough 
tested negative for EVA; the tests were conducted in accordance with NVSL’s 
standard operating procedure. 
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11. On or about August 7, 1989, the Serum Screening division at NVSL 
assigned the serum samples described in paragraphs 4 and 5 as to the horse 
identified as Good Enough and the Serum samples described in paragraphs 
6 through 9 of the Stipulations Accession No. 89-44519 and Serum Screen No. 
89ss3059E, in accordance with their standard operating procedure. 


12. On or about August 8, 1989, the NVSL submitted, under USDA, 
APHIS Seal No. 231448, a Request by NVSL for Blood Typing and the blood 
serum samples collected by the Respondent and described in paragraph 11 of 
the Stipulations and identified by NJDA Referral Nos. 89-1832 and 89-1968, 
respectively, and NVSL Accession No. 89-44519 and NVSL Serum Screen No. 
89ss3059E, to Stormont Laboratories, Inc., Woodland, California (Stormont), 
requesting that Stormont determine whether the two samples were from the 
same individual. 


13. On or about August 9, 1989, Stormont conducted a horizontal 
polyacrylamide gel electrophoresis test on the serum samples submitted along 
with the request described in paragraph 12 of the Stipulations, in accordance 
with standard procedures established by Stormont. 


14. On or about August 9, 1989, Stormont determined that the samples 
identified by NJDA Referral Nos. 89-1832 and 89-1968, and submitted in the 
Request for Blood Typing described in paragraph 12 of the Stipulations, were 
not from the same individual. 


15. On or about November 3, 1989, the Serum Screen Section of the 
NVSL assigned the serum sample described in paragraphs 6 through 9 of the 
Stipulations Accession No. 90-5126 and Serum Screen No. 90ss263E. 


16. On or about November 6, 1989, NVSL submitted, under USDA, 
APHIS Seal No. 253171, a Request by NVSL for Blood Typing along with 
blood serum samples described in paragraphs 12 and 15 of the Stipulations to 
Stormont requesting that Stormont determine whether the individual identified 
as NJDA Referral No. 89-2834 matched either the individual identified as 
NJDA Referral No. 89-1832 or the individual identified as NJDA Referral No. 
89-1968. 


17. On or about November 9, 1989, Stormont conducted a horizontal 
polyacrylamide. gel electrophoresis test on the serum samples submitted along 
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with the request described in paragraph 16 of the Stipulations, in accordance 
with standard practices established by Stormont. 


18. On or about November 9, 1989, Stormont determined that the 
individual identified by NJDA Referral No. 89-2834 matched the individual 
identified by NJDA Referral No. 89-1968, but did not match the individual 
identified by NJDA Referral No. 89-1832. 


19. Stormont received, recorded and processed the specimens submitted 
to Stormont by the NVSL for blood typing under NVSL Accession Nos. 89- 
44519 /89ss3059E and 90-5126/90ss263E in accordance with standard operating 
procedures established by Stormont for handling of such specimens. 

20. Stormont returned the specimens identified by NVSL Accession Nos. 
89-44519/89ss3059E to the NVSL in accordance with standard operating 
procedures established by Stormont for the returning of such specimens. 


In re: DAVID R. HOSTETTER, D.V.M. 
V.A. Docket No. 91-9. 
Stay Order filed February 17, 1993. 


Jaru Ruley & Scott C. Safian, for Complainant. 
John S. Furlong, West Trenton, N.J., for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: DAVID R. HOSTETTER, D.V.M. 
V.A. Docket No. 91-9. 
Order Lifting Stay Order filed March 10, 1993. 


Stay Order lifted — Estoppel — Criteria for Stay Order. 


The Judicial Officer lifted the Stay Order which he had filed pending the outcome of 
proceedings for judicial review, since there is little likelihood or probability of Respondent’s 
success on judicial review, and the public interest requires that the Order revoking his 
accreditation to perform official duties under the State-Federal Disease Eradication Programs 
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be revoked immediately. Complainant is not estopped from opposing a stay pending judicial 
review merely because the Administrator did not summarily suspend Respondent’s accreditation 
prior to the administrative disciplinary proceeding. The ALJ’s initial decision was automatically 
stayed by the Rules of Practice pending appeal to the Judicial Officer. 


Jaru Ruley & Scott C. Safian, for Complainant. 
John S. Furlong, West Trenton, N.J., for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


On January 29, 1993, an Order was issued revoking Respondent’s 
accreditation to perform official duties under State-Federal Disease 
Eradication Programs. That revocation order remained in effect until 
February 17, 1993, when, pursuant to Respondent’s motion for a stay filed 
February 12, 1993, an Order was issued staying the revocation order pending 
the outcome of proceedings for judicial review. However, the Stay Order was 
issued before the expiration of the 20 days afforded by the Rules of Practice 
for a response (7 C.F.R. § 1.143(d)). Complainant filed a timely response 
opposing the stay, and a petition to reconsider the Stay Order, on February 22 
and February 23, 1993, respectively. Respondent replied to Complainant’s 
opposition and petition on March 1 and March 5, 1993. 

After further considering the matter, I believe that the Stay Order was 
improvidently issued, and should be removed. 

The "test to be applied as to whether a stay [of an administrative order] 
should be entered is the same as that which applies to requests for 
preliminary injunctions" (Corning Sav. & Loan Ass’n v. Federal Home Loan 
Bank Bd, 562 F. Supp. 279, 280 (E.D. Ark. 1983)). Specifically, whether a stay 
should be issued involves consideration of: 


(1) the threat of irreparable harm to the movant; (2) the state of balance 
between this harm and the injury that granting the injunction will inflict 
on other parties litigant; (3) the probability that movant will succeed on 
the merits; and (4) the public interest. 


Dataphase Systems, Inc. v. C L Systems, Inc., 640 F.2d 109, 114 (8th Cir. 1981) 
(en banc). The "public interest" consideration becomes "crucial" in "litigation 
involving the administration of regulatory statutes designed to promote the 
public interest" (Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 


(D.C. Cir. 1958)). 
Respondent relies, inter alia, on Cuomo v. United States Nuclear Regulatory 
Comm’n, 772 F.2d 972, 974 (D.C. Cir. 1985) (per curiam), where the court 
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stated: 


To justify the granting of a stay, a movant need not always establish a 
high probability of success on the merits. Probability of success is 
inversely proportional to the degree of irreparable injury evidenced. A 
stay may be granted with either a high probability of success and some 
injury, or vice versa. 


As explained in the Decision and Order issued on January 29, 1993 (slip op. 
at 25-26), revocation of Respondent’s accreditation to perform disease control 
and eradication functions is not as severe as a “license” revocation. It merely 
prevents Respondent from performing veterinary work under the State- 
Federal program. The record here does not show the extent to which 
Respondent will suffer financially as a result of his loss of accreditation. (See 
Tr. 169, 194-97.) If this factor were important to me, I would at least require 
affidavits in this respect. But even assuming that Respondent’s counsel 
correctly argues that revocation of Respondent’s accreditation will cause 
Respondent to lose a considerable portion of his income, and that some 
persons for whom Respondent does veterinary work will find permanent 
replacements, I do not believe a stay is warranted. 

In Coming Sav. & Loan Ass’n, supra, the court held (562 F. Supp. at 283): 


It is well settled that monetary loss, even where substantial, does not, 
in and of itself, constitute irreparable harm.... Monetary loss may 
constitute irreparable harm only where the movant’s very existence is 
threatened, i.c., where an act threatens an ongoing business with 
destruction as opposed to mere disruption. 


The cases cited in support of the preceding quotation from Corning Sav. & 
Loan Ass’n show that the reason for the holding is that adequate 
compensatory or other corrective relief will be available at a later date. See, 
e.g., Sampson v. Murray, 415 U.S. 61, 75 0.31, 90-91 (1974). In the present 
case, there would be no opportunity for Respondent to recover monetary 
relief if a reviewing court were to hold that Respondent’s accreditation should 
not have been revoked in the circumstances here. 

Nonetheless, I believe the stay should be lifted because of the very low 
probability of Respondent’s likelihood of prevailing on the merits, and because 
of the public interest. First, as to the likelihood of Respondent prevailing on 
the merits, the evidence in this case is not contradictory. Respondent did not 
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testify or offer any evidence to rebut Complainant’s case. In addition, many 
of the facts are stipulated. Accordingly, I believe that there is no likelihood 
or even possibility that Respondent will be able to show that the Decision and 
Order is not adequately supported by the evidence. Furthermore, as to the 
sanction, that is particularly a matter involving a great deal of administrative 
discretion. See, e.g., Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 
187-89 (1973). 

The public interest issue is covered fully in the Decision and Order filed 
herein on January 29, 1993. This is not simply a case where Respondent drew 
blood from the wrong horse but, rather, is a case where just 2'4 weeks after 
Respondent took blood samples from two horses, for the purpose of 
permitiing their shipment overseas, when Respondent went back to draw 
blood again from one of the two horses because it tested positive for EVA, 
Respondent drew blood from the wrong horse, even though the two horses 
were different in breed, color and age. Furthermore, even after Respondent 
learned near the conclusion of the hearing that he was no longer subject to 
a criminal prosecution, he did not testify, or ask for a continuance for the 
purpose of preparing his testimony or obtaining additional evidence. 
Accordingly, I infer that his testimony would have been adverse to his position 
here (January 29, 1993, slip op. at 29-32). 

The administrative officials charged with administering the State-Federal 
Disease Eradication Programs involved here do not believe that they can meet 
their statutory responsibilities if a person who has violated the program in the 
circumstances here is permitted to remain as an accredited veterinarian. I 
share their concern, and believe that the Stay Order should be lifted. 

I disagree with Respondent’s contention that Complainant is barred by 
waiver or estoppel. from contesting the Stay Order because Complainant is 
opposing a stay for the first time. Respondent argues that Complainant did 
not object to Respondent’s request for a stay filed October 19, 1992, pending 
appeal to the Judicial Officer. However, Complainant properly ignored that 
request for a stay, as did the Judicial Officer, because there was no need for 
a stay at that time. Under the Department’s Rules of Practice, an initial 
decision issued by an Administrative Law Judge (ALJ) does not become 
effective until 35 days after the decision is issued, at which time it becomes 
effective unless there is an appeal to the Judicial Officer (7 C.F.R. § 
1.142(c)(4)). Since an appeal was filed to the Judicial Officer before the 
ALJ’s initial decision became final, there was no possibility that the ALJ’s 
decision would become final (unless later adopted by the Judicial Officer 
(7 C.F.R. § 1.145(i)), and, therefore, there was no need on October 19, 1992, 
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for Respondent to request a stay, for Complainant to oppose a stay, or for the 
Judicial Officer to rule on the request for a stay. The more recent Rules of 
Practice applicable to the Program Fraud Civil Remedies Act of 1986 provide 
expressly that an initial decision is stayed automatically pending disposition of 
an appeal to the Judicial Officer (7 C.F.R. § 1.340(a)), but the Rules of 
Practice applicable to disciplinary proceedings are just as clear in expressing 
the view that there is no need for a stay pending an appeal to the Judicial 
Officer. 

Respondent also contends that since the Administrator did not avail himself 
of the opportunity to suspend Respondent’s accreditation pending final 
determination of the administrative proceeding (9 C.F.R. § 162.10), he should 
be estopped from opposing a stay now. I disagree. Merely because the 
Administrator does not summarily suspend a veterinarian’s accreditation, 
before the veterinarian has had an opportunity to be heard in a disciplinary 
administrative proceeding before the Department, is no basis for preventing 
the Administrator from arguing that a stay should not be issued after the 
matter has been fully heard by an ALJ and the Judicial Officer. 

Respondent’s brief filed March 5, 1993, at 3, points out that a stay may be 
issued either by the agency or a reviewing court. Presumably, Respondent will 
request a stay from a reviewing court. In order to maintain the status quo 
until a reviewing court can look at the matter, the Stay Order will be lifted 30 
days after the filing of this Order. 


Order 


The Stay Order previously filed in this proceeding is hereby lifted effective 
April 9, 1993. 


In re: WILLIAM R. ROSENBERGER, D.V.M. 
V.A. Docket No. 92-02. 
Order Lifting Stay Order filed March 29, 1993. 


Jane H. Settle, for Complainant. 
David Kartalia, West Minister, MD, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Stay Order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The Order previously filed 
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on August 6, 1992, shall become effective on the 30th day after service of this 
Order on Respondent. 


In re) CHARLENE HAGUS, D.V.M. 
V.A. Docket No. 91-5. 
Decision and Order filed April 15, 1993. 


Suspension of accreditation — Inaccurate completion of specimen submission form — Incorrect 
submission of blood samples — Failure to comply with regulations, standards, and instructions 
— Notice and opportunity to comply under APA — Licensing — Public health, interest or safety 
exception — Wilfulness — Warning letter. 


The Judicial Officer affirmed the decision by Judge Hunt (ALJ) under the Animal Quarantine 
and Related Laws that Respondent violated 9 C.F.R. § 161.3(b) and (d) by signing and 
permitting a specimen submission form to be used without ascertaining that the form had been 
accurately completed with respect to the identity of the cow to which the form applied, and by 
submitting a blood sample to a designated laboratory and incorrectly identifying the animal from 
which the blood was drawn. However, the Judicial Officer increased the suspension of 
Respondent’s accreditation under the provisions of 9 C.F.R. §§ 160-162 from 60 days to 1 year. 
The Judicial Officer also concluded that Respondent violated 9 C.F.R. § 161.3(h). Importance 
of Brucellosis Eradication Program explained. There is no need to give notice and an 
opportunity to achieve compliance under the Administrative Procedure Act since no license is 
being suspended. If accreditation is regarded as a license, the public health, interest, or safety 
exception to the Administrative Procedure Act would be applicable. In addition, Respondent’s 
violations were willful. A violation is willful, within the meaning of the Administrative Procedure 
Act, if a person carelessly disregards regulatory requirements. Furthermore, Respondent 
received a prior warning letter relating to the requirements of 9 C.F.R. § 161.3. 


Darlene Bolinger, for Complainant. 

Brent D. Boger, Fresno, CA, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations (9 C.F.R. § 160.1 et seq.) promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.). On 
September 2, 1992, Administrative Law Judge James W. Hunt (ALJ) issued 
an Initial Decision and Order suspending, for 60 days, Respondent’s 
accreditation as a veterinarian authorized to perform official duties under 
State-Federal disease eradication programs because Respondent violated 9 
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C.F.R. § 161.3(b) and (d) by signing and permitting a specimen submission 
form to be used without ascertaining that the form had been accurately 
completed with respect to the identity of the cow to which the form applied, 
and by submitting a blood sample to a designated laboratory and incorrectly 
identifying the animal from which the blood was drawn. 

On October 9, 1992, Complainant, seeking a 1-year suspension, appealed 
to the Judicial Officer, to whom final administrative authority has been 
delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
(7 CFR. § 2.35)... On November 9, 1992, Respondent opposed 
Complainant’s Appeal and filed a Cross-Appeal, contending that no 
suspension order could be issued without a warning letter and an opportunity 
to comply. The case was referred to the Judicial Officer for decision on 
November 30, 1992. 

Based upon a careful consideration of the entire record, I am increasing the 
suspension period to 1 year, as recommended by Complainant. The findings 
of fact, but not the conclusions, are taken from the Initial Decision, with 
deletions shown by dots, additions shown by brackets, and with trivial editorial 
changes not specified. 


ADMINISTRATIVE LAW JUDGE’S FINDINGS (AS MODIFIED) 
Facts 


Respondent, a licensed doctor of veterinary medicine, has been an 
accredited veterinarian in California under the federal-state cooperative 
animal disease control program since 1976. On February 7, 1990, she took 
blood samples from twenty-two head of cattle that the Habib Cattle Company 
had brought into California from another state. The purpose of the blood 
samples was to have the cattle tested for brucellosis. 

After "bleeding" the cattle, respondent prepared a brucellosis test record on 
which each cow was individually identified. Among the cattle tested was a 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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cow identified by an official eartag number as 41VFT1243 (referred to 
hereafter as "1243"). Respondent then sent the test record and blood samples 
to the California Veterinary Diagnostic Laboratory System (CVDLS) in 
Fresno for brucellosis testing. The initial test result for "1243" was positive for 
brucellosis (a titer reading of one to two hundred) and was classified as a 
reactor. However, there was insufficient blood to complete all the tests on 
"1243.". Dr. Gary Montgomery, the state veterinarian-in-charge, therefore, 
contacted Tommy Watson, a Habib mn on February 8, 1990, to obtain 
another blood sample. 

Watson, in turn, contacted respondent. espentaes called Montgomery 
who told her that "1243" had "reacted 1:200 on the test for brucellosis" and 
said he wanted another blood sample. (CX-16.) Respondent then went that 
day to the site where the cattle were being held. When she got there, Watson 
told her that he had found the cow and had it in a chute where respondent 
could bleed it. Respondent testified that she noted the cow’s eartag but did 
not read it. She took a blood sample from the cow’s tail, prepared and signed 
test record number DO257017 identifying the cow tested as "1243," and took 
the blood sample and record to the CVDLS laboratory. (CX-2.) 

Respondent said that she had done work for the Habib Cattle Company for 
ten years and had taken blood samples from about a thousand head of cattle. 
She testified that Tommy Watson had always been reliable and that she had 
no reason to assume that the cow from which she drew blood on February 8 
was not the right animal to test. (Tr. 166-170.) Up until that time, she said, 
she read the eartags of most of the cattle she tested but that at times she 
allowed clients with whom she had dealt for a long time, who had the ability 
to work around cattle, and who she could trust, to read the eartags. She said 
that, although she knew she was responsible for the accuracy of her reports, 
she had never been told that she could not have someone else read the 
eartags for her. (Tr. 207-208.) 

The blood sample drawn on February 8 tested negative for brucellosis. 
Dr. Montgomery called respondent’s office on Friday, February 9, concerning 
this test result, but respondent had flown to Texas for a meeting that morning 
and did not get his message in Texas until after his laboratory had closed at 
5:00. Montgomery did not leave a number where he could be reached after 
5:00. (Tr. 162, 179-200.) 

Respondent testified that when she received Montgomery’s message that 
the test was negative she realized that the wrong cow had been retested 
because, she said, a positive titer reading of 1 to 200 cannot drop to negative 
in just one day. She said she called Tommy Watson and told him blood had 
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been taken from the wrong cow and that there was therefore a cow testing 
positive for brucellosis in the group of twenty-two. After discussing the 
matter, they agreed to rebleed all twenty-two cows. Watson told respondent 
he would have a "Tom O’Brien," who respondent said she did not know but 
who she understood worked for the state, rebleed the cattle. (Tr. 162, 164- 
165, 197.) 

Dr. Montgomery, who complainant did not call as a witness, apparently 
came to the same conclusion as respondent. He stated in an affidavit that 
when "1243" tested negative he decided to have all the cattle rebled and that 
he had a "Tom O’Berry," a state livestock inspector, do the rebleeding. (CX- 
4.) O’Berry (who appears to be the same person respondent thought was 
named O’Brien) rebled the cattle on Saturday, February 10. 

The results from these tests identified "1243" as the cow in the herd testing 
positive for brucellosis. Watson then called respondent in Texas to tell her 
that “everything was fine, the cow had been identified." (Tr. 200.) 

Montgomery, meanwhile, had the blood samples taken from "1243" on 
February 7 and 8 sent to a USDA laboratory in Iowa to determine if the 
samples came from the same animal. Dr. Delmar Cassidy, the laboratory’s 
chief of pathobiology, forwarded the samples to the Stormont Laboratory in 
California, which found that the two blood samples did not come from the 
same animal. (CX-4, CX-8, CX-10.) 

On February 22, Dr. Cassidy sent the test results to various USDA officials 
with an accompanying letter stating that the "two samples were not from the 
same individual as identified but were from two individual animals." He also 
stated in the letter his conclusion that "a donor animal was used." The matter 
was then referred to complainant’s "Fraudulent Blood Sampling Program." 
However, no determination was made that . . . respondent had intentionally 
submitted a wrong blood sample. (CX-11; Tr. 51, 53, 143-144.) 

In the meantime, respondent had a meeting later in February about the 
matter with a Dr. Werthel, who apparently is either a federal or state 
government official. Dr. Werthel told her that she was required to read the 
eartags on all cows. Since then, she testified, she reads the eartags herself on 
all the animals she tests. (Tr. 175-176, 189, 208.) 

Four months later, in June, Dr. James Roswurm, the area veterinarian-in- 
charge, sent respondent a letter stating that there were reasons to believe that 
she had violated the Standards for Accredited Veterinarians by submitting a 
blood sample that was not from the cow identified with the sample. (RX-2.) 
A conference on the matter was scheduled for later that month in Roswurm’s 
office. At the conference, Roswurm proposed a six-month suspension of 
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respondent’s accreditation for the alleged violation. Respondent opted for a 
hearing. The instant complaint was then filed. 

The Standards that respondent is charged with violating are part of the 
government’s brucellosis control program. Brucellosis, a contagious bacterial 
disease primarily affecting cattle, causes abortions and loss of milk. Both 
federal and state governments spend substantial sums annually on a joint 
program to control and eradicate the disease through vaccinations and tests. 
The movement of cattle is also carefully regulated through movement permits 
and individual identification and testing of animals. Cattle suspected of having 
brucellosis are quarantined and cattle infected with the disease are 
slaughtered. 

[T]he brucellosis control program has been very successful in the 
control and eradication of the disease. This success is due not only to the 
diligence of federal and state government officials, but also due to the 
conscientious efforts of veterinarians in private practice who participate in the 
program by pledging to comply with the Standards for Accredited 
Veterinarians. (CX-14.) Accredited veterinarians, among other things, are 
permitted to inspect and test animals according to government regulations and 
directives. Their failure to comply with the Standards can Jead to suspension 
or revocation of their accreditation. 

In his letter Roswurm alleged that respondent violated paragraphs 3(6) and 
3(g) of the Standards (9 C.F.R. § 161.3(b) and (g)). Paragraph (b) provides 
that a veterinarian shall not sign any certificate, form, record or report, or 
permit one to be used, unless the veterinarian has ascertained that it is 
accurately and fully completed and clearly identifies the animals to which the 
document applies. 

Paragraph 3(g) provides that a veterinarian shall take necessary measures 
to prevent the spread of communicable livestock diseases. 

Roswurm attached to his letter a notice from USDA to its veterinarians-in- 
charge dated February 1984 which stated that, as “decision guidelines" for 
violations of the Standards, paragraphs (b) and (g) were to be considered 
"major subsections" of the Standards and that an accredited veterinarian 
violating a major subsection could have his/her accreditation suspended from 
90 days to 12 months, or revoked. (RX-2.) 

When the complaint was filed later, it alleged a violation of (b) but not (g). 
Instead of (g), it alleged violations of (d) and (h). 

Paragraph (d) provides that an accredited veterinarian shall perform official 
tests and submit specimens in accordance with Federal and State regulations 
and instructions issued to them by a veterinarian-in-charge. 
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Paragraph (h) requires an accredited veterinarian to keep himself/herself 
currently informed on Federal and State regulations concerning the movement 
of animals and disease control procedures [, and to "carry out all of his 
responsibilities under the applicable Federal programs and cooperative 
programs in accordance with such regulations and instructions issued to him 
by the Veterinarian in Charge or the State Animal Health Official, or both" 
(9 CFR. § 161.3(h)).] 

Evidence was also presented by complainant at the hearing that once 
before, in 1987, respondent had received a warning letter which alleged that 
over a year before she had allowed the interstate movement of cattle without 
a copy of the form containing animal identification information accompanying 
the cattle. (CX-17.) 

Respondent stated that the cattle in question had all been bled and had 
tested negative for brucellosis before being moved. She said that because of 
the lapse of time she could not recall why the "pink" copy of the certificate did 
not accompany the cattle. In any event, she said that she respected her 
accreditation and was aware of her responsibility, and that she did not intend 
to "skirt" the law. Respondent received no suspension. The warning letter 
also noted that in the time since the alleged violation, she had "been very 
thorough in the preparation of health certificates." (Tr. 192-194; CX-23.) 


Findings of Fact 


1. Respondent, Charlene Hagus, is an individual whose address is 2588 
North Temperance Avenue, Fresno, CA 93727 (Complaint and Answer { 
I(a)). 

2. Respondent is now and at all material times was a doctor of veterinary 
medicine and an accredited veterinarian in the State of California under the 
provisions of section 161.2 of the regulations (9 C.F.R. § 161.2). 

3. On or about February 8, 1990, respondent signed and permitted to be 
used brucellosis test record DO257017 which was not accurately completed 
because it did not correctly identify the animal to which it applied. 


CONCLUSIONS BY THE JUDICIAL OFFICER 


The Standards for Accredited Veterinarians provide (9 C.F.R. § 161.3(b), 
(d), (h)): . 


(b) An accredited veterinarian shall not sign any certificate, form, 
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record or report, or permit such a certificate, form, record, or report to 
be used until, and unless, he has ascertained that it has been accurately 
and fully completed clearly identifying the animal(s) or bird(s) to which 
it applies... . 


(d) An accredited veterinarian shall ... submit specimens to 
designated laboratories in accordance with Federal and State regulations 
and instructions issued to the accredited veterinarian by the Veterinarian- 
in-Charge or the State Animal Health Official, or both. 


(h) An accredited veterinarian shall keep himself currently informed 
on Federal and State regulations governing the movement of animals and 
poultry, and on procedures applicable to disease control and eradication 
programs, including emergency programs, and on definitions, regulations, 
and standards under the Animal Welfare Act, and any legislation 
amendatory thereof, and on regulations under the Horse Protection Act 
of 1970, and any legislation amendatory thereof. He shall carry out all 
of his responsibilities under the applicable Federal programs and 
cooperative programs in accordance with such regulations and 
instructions issued to him by the Veterinarian in Charge or the state 
Animal Health Official, or both. 


Respondent violated 9 C.F.R. § 161.3(b) in two respects, first, by signing a 
record that had not been accurately completed, and, second, by permitting the 
inaccurately completed record to be used. Respondent violated 9 C.F.R. 
§ 161.3(d) by submitting a specimen to a designated laboratory not in 
accordance with the instructions issued with respect to submitting specimens. 
Respondent violated 9 C.F.R. § 161.3(h) by not carrying out all of her 
responsibilities under the Brucellosis Eradication Program in accordance with 
the regulations and instructions issued to her.’ 


?The ALJ concluded that Respondent’s conduct was not "due to a failure to keep informed of 
the law, regulations, or Standards in violation of paragraph (h)" (Initial Decision at 8). However, 
as shown in the findings from the ALJ quoted above, the ALJ regarded 9 C.F.R. § 161.3(h) as 

(continued...) 
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The Department’s sanction policy is stated in Jn re S.S. Farms Linn County, 


Inc., 50 Agric. Dec. 476, 497 (1991), appeal docketed, No. 91-70169 (9th Cir. 
Mar. 8, 1991), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer 
be placed on the "severe" sanction policy set forth in many prior 
decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). 
Rather, the sanction in each case will be determined by examining the 
nature of the violations in relation to the remedial purposes of the 
regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


Respondent’s violations should be considered in relation to the remedial 
purposes of the Brucellosis Eradication Program, which is described in In re 
Horton, 50 Agric. Dec. 430, 463-64 (1991), as follows: 


The civil penalties assessed here are modest considering the 
importance of the Brucellosis Eradication Program. As stated in Jn re 
Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It 
costs about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 
440). 


The Brucellosis Eradication Program is described in Jn re Petty, 43 


Agric. Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R_(N.D. Tex. 
June 5, 1986), as follows: 


2(...continued) 
requiring "an accredited veterinarian to keep himself/herself currently informed on Federal and State 
regulations concerning the movement of animals and disease control procedures” (Initial Decision 
at 6). He overlooked the last sentence of the paragraph relating to carrying out responsibilities in 
accordance with regulations and instructions. 
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4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting 
livestock. It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 
1160-64, 1177-80). The incubation period of the disease varies from 
about 10 days to a year, but does not generally exceed several 
months (Tr. 95, 1180). 


“Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion 
on slight effort, night sweats, chilliness, remittent fever, and 
generalized aches and pains and acquired through direct contact 
with infected animals or animal products or from the consumption 
of milk, dairy products, or meat from infected animals" (Webster’s 
Third New International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a 
vigorous and costly program directed to the control and eradication 
of this disease (Tr. 32-33, 1059-63). For example, in 1980, the 
Federal Government spent $73,715,667 for brucellosis eradication 
(1982 Budget Explanatory Notes, USDA, vol. 2, at 8). To control 
the disease, some entire herds of cattle are destroyed, with some 
indemnification from the Federal Government (9 C.F.R. § 
51.3(a)(2) (1980); Tr. 239-41). Because of the large economic 
impact of the cattle industry on the nation, the success of the 
Brucellosis Eradication Program is of national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of 
cattle. 9 C.F.R. Part 78 (1980). 


Dr. Nelson, the USDA veterinarian and regional epidemiologist for 
the Central Region, testified that the Federal Brucellosis Program budget 
was 55 million dollars in Fiscal Year 1989; and that the combined State 
and Federal spending on the cooperative brucellosis program "since its 
inception" was “about close to three billion dollars" (Tr. 23). 
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Dr. Philip Larussa, Assistant Area Veterinarian-in-Charge, testified that in 
"the entire United States at the present time, there are less than 500 herds 
that are currently infected with brucellosis," which includes "less than 20 dairy 
herds affected with brucellosis to our knowledge. In comparison, 
approximately four years ago, the State of Texas alone had over 4,000 herds 
under hold for brucellosis” (Tr. 31). 

Any action by a veterinarian that could result in spreading brucellosis not 
only in a single herd, but also, to other herds, is extremely serious and 
detrimental to the Brucellosis Eradication Program. 

The Habib Cattle Company, for which Respondent bled the cows, is not in 
the dairy business. The cows were going to be moved to their permanent 
location when the necessary tests were completed. (Tr. 170-71.) However, 
the result of the laboratory report on Respondent’s first blood samples 
prevented movement of the entire herd to its final destination (Tr. 33-34, 
160-61, 170-73). If Dr. Montgomery or some other official had not observed 
the discrepancy in the retest of "1243," the entire herd could have been moved 
immediately (Tr. 170-73). Respondent’s type of violations thus have the 
potential for spreading brucellosis not only within the herd, but also to other 
animals who might come in contact with diseased animals. As Dr. Larussa 
testified (Tr. 87-88): 


Q. Now, when Dr. Hagus apparently bled the wrong animal, was 
there any risk of any exposure to disease, to your knowledge, beyond that 
particular herd because of that signature? 


A. Yes, absolutely. If an animal is incorrectly classified as negative 
and all the other animals in that group thus also receive a negative 
classification whereas if an animal happened to be infected and received 
the classification of reactor, the rest of the group would receive the 
classification of exposed. Any subsequent movement of any animal from 
that group does express a hazard to the animal industry. 


Q. Could this particular herd be moved though with the prior 
identification indicating that one tested positive? 


A. With one test positive, followed by a completely negative 
subsequent retest, the designated epidemiologist could reclassify that 
original test to allow for the movement of all animals. 
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Although "1243" tested positive for brucellosis, a later laboratory report 
shows that the cow did not actually have the disease (CX 21). But 
Respondent’s conduct must be viewed in the light of the facts known at the 
time of the violations. As stated by the.ALJ (Initial Decision at 11): 


Although, as respondent argues, there was no actual threat of 
brucellosis being spread, that fact is known only in hindsight. If the cow 
had been positive, respondent’s error in identifying the wrong animal 
could have resulted in the spread of the disease. Someone other than 
the alert Dr. Montgomery might have accepted the negative test on 
February 8 at face value and allowed "1243" to be moved and come into 
contact with other cattle. Respondent herself was out of town when the 
results of the February 8 test were received and if Watson had not called 
her she might not have learned of the results until after her return to 
California and after the cattle had been moved. Thus, regardless of 
whether or not there was an actual risk in this case, complainant’s 
concern with accredited veterinarians avoiding the types of mistake 
respondent made is certainly warranted. 


Instead of personally reading the eartag on "1243," Respondent relied on an 
employee of the Habib Cattle Company as to the identification of the cow. 
The Habib Cattle Company had a vested interest in wanting to move the herd 
as soon as possible. The standards quite clearly require accredited 
veterinarians not to sign or permit the use of a record unless they have 
“ascertained that it has been accurately and fully completed clearly identifying 
the animal(s) or bird(s) to which it applies" (9 C.F.R. § 161.3(b)). The 
standards and instructions clearly place the responsibility on the accredited 
veterinarians to determine the identity of animals involved in their work 
pursuant to the Federal and State programs. If they rely on someone else as 
to the identity of an animal, they do so at their peril. 

Respondent’s violations here are egregious for a number of reasons. First, 
Dr. Montgomery told Respondent that he wanted Respondent to rebleed 
"1243" because the cow had reacted positive on the test for brucellosis 
(CX 16). This alerted Respondent to the fact that there was the possibility 
of the spread of brucellosis. Respondent admitted that a positive test for 
brucellosis was extremely rare in her practice, "[m]aybe not even one positive 
test a year" (Tr. 157). In addition, Respondent had only one animal to 
identify and rebleed. Moreover, Respondent could very easily have 
ascertained the identity of that one animal merely by reading its eartag while 
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the animal was being held in the chute. 

Considering the importance of accurately determining whether this one 
suspect animal had brucellosis, Respondent’s conduct here was in blatant 
disregard of the Standards for Accredited Veterinarians. In view of the 
egregious nature of Respondent’s violations, and the widespread consequences 
that could result from such type of conduct, the 1-year suspension 
recommended by Complainant is reasonable, and will be imposed. 

The situation here is virtually identical to the situation in Jn re Hostetter, 52 
Agric. Dec. _ (Jan. 29, 1993), attached as an Appendix to this decision. In 
Hostetter, a veterinarian who had bled two horses was requested to rebleed 
one of the horses because its first blood specimen had tested positive for 
EVA. When he rebled the horse 2'4 weeks later, he took the specimen from 
the wrong horse.’ Despite Dr. Hostetter’s long record as an accredited 
veterinarian with no prior violations, his accreditation was revoked because of 
the serious nature of rebleeding the wrong horse.‘ 

Under Hostetter, a revocation order would be appropriate, here, except for 
the fact that in Hostetter, the additional element of an adverse effect on 
foreign export markets was involved. Even as to this aspect, although there 


’Unlike the present case, where Respondent could have ascertained the identity of the cow 
merely by reading the eartag, the horse involved in Hostetter did not have anything in the nature of 
an eartag, and would have had to be identified by comparing its appearance with the horse’s 
registration documents. 


“Dr. Hostetter was found to have violated only two subsections of the relevant standards, 
9 C.F.R. § 161.3(6) and (d). His conduct also would have violated 9 C.F.R. § 161.3(h), but that 
section was not alleged in the case. Much argument is made in the briefs in the present case as to 
whether Respondent committed four violations or just one violation. The argument is of no 
importance here because it relates to Complainant’s internal policy guidelines, which are not binding 
here. Complainant’s internal guidelines recommend a “minimum suspension of 90 days for violation 
of major subsections. For each additional major subsection violated, a 60- to 90-day extension of 
the minimum penalty is recommended" (CX 21 at 5). Subsections (b), (d), and (h) of 9 C.F.R. 
§ 161.3 are regarded as major subsections in the circumstances here (CX 21 at 4-5). However, 
under these guidelines, a violation of even one subsection "in which the possibility of or actual 
disease spread has occurred should result in revocation or the maximum suspension time" (CX 21 
at 5). In my view, the maximum suspension time for violation of just one major subsection could 
be more than 90 days (see RX 2 at 3), inasmuch as the guidelines recommend a minimum suspension 
of 90 days for violation of each major subsection. I do not see how a 90-day minimum suspension 
for violation of one major subsection transmutes into a 90-day maximum suspension. In any event, 
the Department’s guidelines are applicable only to Area Veterinarians-in-Charge, and are not binding 
on the ALJ or the Judicial Officer. 
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is nothing in the record to suggest that the Habib Cattle Company planned to 
export any of the animals from the herd in question, Dr. Julia Ann Heamon, 
National Coordinator of the Veterinary Accreditation Programs (Tr. 115), 
testified that "in the 1980’s, there was a case in which animals were 
inaccurately identified and subsequently sent to Korea and had brucellosis and 
our trade market to that country was closed for a period of time" (Tr. 143). 
Respondent contends that no suspension order is appropriate since she was 
not given a warning and an opportunity to achieve compliance, under the 
Administrative Procedure Act (5 U.S.C. § 558(c)), which provides: 


Except in cases of willfulness or those in which public health, interest, or 
safety requires otherwise, the withdrawal, suspension, revocation, or 
annulment of a license is lawful only if, before the institution of agency 
proceedings therefor, the licensee has been given-- 


(1) notice by the agency in writing of the facts or conduct which 
may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with all 
lawful requirements. 


It has long been the view of this Department that accredited veterinarians 
are not subject to the foregoing "second chance" provisions of the 
Administrative Procedure Act. As stated in In re Hostetter, supra, slip op. at 
25-27, quoting from In re Collins, 46 Agric. Dec. 217, 252-53 (1987): 


Respondent’s serious violation of the Standards for Accredited 
Veterinarians warrants revocation of his accreditation to perform disease 
control and eradication functions under cooperative State-Federal 
programs. However, such revocation is not as severe as a "license" 
revocation. As stated in Jn re Winger, 38 Agric. Dec. 182, 187 (1979), 
appeal dismissed, No. 79-C-126 (W.D. Wis. June 1979), differentiating 
between the severity of “license” revocation and “accreditation" 
revocation: 


It is important to note that this is not a license revocation 
proceeding. License revocation would be a more severe action 
because it would effectively deprive respondent of his livelihood. 
On the other hand, accreditation revocation would merely limit 
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respondent from engaging in one aspect of his veterinary practice, 
e.g., federal-state control and disease eradication programs. 


Respondent’s violation was willful, as that term is used in the 
Administrative Procedure Act (5 U.S.C. § 558(c)). In re Shatkin, 34 
Agric. Dec. 296, 297-314 (1975). An “action is willful if a prohibited act 
is done intentionally, irrespective of evil intent, or done with careless 
disregard of statutory requirements." American Fruit Purveyors, Inc. v. 
United States, 630 F.2d 370, 374 (Sth Cir. 1980) (per curiam), cert. denied, 
450 U.S. 997 (1981). 


Accordingly, there would have been no need to give respondent notice 
of his violation and an opportunity to demonstrate or achieve 
compliance, even if the notice provisions of the Administrative Procedure 
Act (5 U.S.C. § 558(c)) were applicable. 


But the notice provisions are inapplicable since respondent has no 
Federal license that is being revoked. As stated in In re Ruster, 41 Agric. 
Dec. 845, 852 (1982): 


Accreditation of Veterinarians is not a license to which an applicant 
is entitled as a matter of law. It is solely a ministerial privilege 
conferred on certain veterinarians to cooperate in the management 
of the Brucellosis Program. This privilege is conferred at the 
discretion of the Deputy Administrator as set out in 9 C.F.R. Part 
161. It is not necessary, however, to engage in a lengthy 
dissertation of the distinctions between a license and accreditation 
under the Program to answer Respondent’s argument because, even 
if accreditation were a license, the exception provided in the statute 
would apply. The actions of Respondent in issuing the Certificates 
were clearly willful acts and willful violations of the Regulations. 
Moreover, the acts of Respondent were detrimental to the public 
interest.’ 


“The notice provisions of the Administrative Procedure Act are not 
applicable “in cases of willfulness, or those in which public health, 
interest, or safety requires otherwise" (5 U.S.C. § 558(c)). Here the 
public health, interest and safety "requires otherwise." 
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The Ruster principles were recently affirmed in a similar case in In re 
Petty, 43 Agric. Dec. [1406 (1984)], aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986). 


To elaborate on the discussion just quoted, accredited veterinarians, when 
acting under the Standards for Accredited Veterinarians, are actually 
performing governmental functions, similar to the functions performed by 
Federal and State employees engaged in carrying out the same disease 
eradication programs. In fact, in many countries, government employees 
perform the functions performed by accredited veterinarians in the United 
States. As Dr. Heamon testified, "[t]here are very few countries in the world 
who rely on private veterinary practioneers [sic] to the degree that the U.S. 
Government does" (Tr. 143). Allowing a person to perform a governmental 
function, almost as a government employee, should not be regarded as 
licensing, under the Administrative Procedure Act (see 5 U.S.C. § 551(8), (9)). 
If it is regarded as licensing, the “public health, interest, or safety" exception 
to the notice provisions (5 U.S.C. § 558(c)) should permit the Department to 
suspend a veterinarian’s accreditation without giving notice in writing and an 
opportunity to achieve compliance. 

In any event, Respondent’s conduct was willful within the meaning of 
5 U.S.C. § 558(c)) and, therefore, notice and opportunity to achieve 
compliance was not necessary. A violation is willful, within the meaning of 
the Administrative Procedure Act, if a person carelessly disregards regulatory 
requirements.’ Even under the stricter standard followed in some circuits,° 
Respondent’s conduct would still be willful in view of her blatant disregard of 


5See Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 186-88 (1973); Cox v. USDA, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Finer Foods Sales Co. v. Block, 
708 F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 
370, 374 (Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981); George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 
286 F.2d 896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 
1960). 


®Capital Produce Co. v. United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol 
Packing Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). See also Parchman v. USDA, 
852 F.2d 858, 864-65 (6th Cir. 1988). 
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the regulatory requirements. 

In addition, in the present case, Respondent received a prior warning letter 
on July 1, 1987, which complies with the requirements of the notice provisions 
of the Administrative Procedure Act. The warning letter from the Area 
Veterinarian-in-Charge states (CX 17): 


As we discussed in the informal conference on June 29, 1987, the 
evidence indicates that you have violated the Standards for Accredited 
Veterinarians, Title 9, Code of Federal Regulations, Part 161.3 (9 CFR 
161.3), by permitting a health certificate to be used for interstate 
movement of 34 cows from California to Utah without including the 
individual identification information on the copy which accompanied the 
animals. 


As discussed in the informal conference, I have decided to issue you a 
letter of warning in this instance in lieu of taking action to suspend or 
revoke your veterinary accreditation, since: 


1. The movement of livestock in question did meet all the health 
requirements of the receiving State; and 


2. You have been very thorough in preparation of health certificates 
since the violation. 


Please be advised that, as an accredited veterinarian, you must comply 
with the standards set forth in 9 CFR 161.3. These standards must be 
complied with when you perform functions specified in Parts 1, 2, 3 and 
11 of Subchapter A, and Subchapters B, C and D, all of Chapter I 
(Animal and Plant Health Inspection Service, U.S. Department of 
Agriculture) of 9 CFR, as well as when you perform functions required 
by cooperative State-Federal disease control and eradication programs. 


If you have any questions regarding the Standards for Accredited 
Veterinarians (9 CFR 161.3), please call or write me. My address and 
telephone number are as follows: Veterinary Services, APHIS, USDA; 
9580 Micron Avenue, Suite E; Sacramento, CA 95827; (916) 978-4350. 


You should be aware that any future violations of the Standards for 
Accredited Veterinarians may result in the Department’s suspending or 
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revoking your veterinary accreditation. 


The health certificate for the interstate movement of cows involved in the 
prior violation relates to the same Brucellosis Eradication Program involved 
here. Accordingly, if notice and opportunity to achieve compliance were 
necessary, the warning letter of July 1, 1987, adequately advised Respondent 
of her responsibilities under 9 C.F.R. § 161.3, and afforded her an opportunity 
to bring her conduct into compliance. See Parchman v. USDA, 852 F.2d 858, 
865 (6th Cir. 1988). 

For the foregoing reasons, the following Order should be issued. 


Order 
The veterinarian accreditation of Dr. Charlene Hagus, under the provisions 
of 9 C.F.R. §§ 160-162, is hereby suspended for 1 year. This Order shall be 
effective 30 days after service on Respondent. 


APPENDIX 


In re Hostetter, 52 Agric. Dec. __ (Jan. 29, 1993). 
[Not published herein.-Editor] 


In re) CHARLENE HAGUS, D.V.M. 
V.A. Docket No. 91-5. 
Stay Order filed May 13, 1993. 


Darlene Bolinger, for Complainant. 
Brent D. Boger, Fresno, CA, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 
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MISCELLANEOUS ORDERS 


In re: BERNARD DRESSLER and ROBERT BOSCH CORPORATION. 
A.Q. Docket No. 92-62. 

Order Dismissing Complaint as to Robert Bosch Corporation filed January 
28, 1993. 


James A. Booth, for Complainant. 
Luke Baer, Broadview, Illinois, for Respondents. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint against respondent Robert 
Bosch Corporation is granted and it is accordingly ordered that the complaint 
against said respondent be dismissed. 


In re: LEVATO G. ROSARIO. 
A.Q. Docket No. 93-26. 
Dismissal of Complaint filed April 15, 1993. 


Jane Settle, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion therefor, filed April 14, 1993, the Complaint in the 
above-entitled proceeding is hereby dismissed. 
Copies hereof shall be served upon the parties. 


In re: DORIS ULANG. 
A.Q. Docket No. 93-31. 
Dismissal of Complaint filed May 4, 1993. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Complainant’s Motion therefor, the Complaint filed herein on 
March 24, 1993, is hereby dismissed. 
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In re: KENNETH NEEVES. 
A.Q. Docket No. 92-15. 
Order of Dismissal filed June 15, 1993. 


Susan C. Golabek, Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On June 14, 1993, Complainant filed a Motion to Dismiss "because it has 
been determined that it is not necessary to pursue this matter at this time in 
order to effectuate the purposes of the program involved." 


Complainant’s motion to dismiss is granted. It is ordered that the 
complaint filed herein on December 18, 1991, be dismissed. 


In re: BOB SMITH and GILMER WHITTINGTON. 
A.Q. Docket No. 92-45. 
Dismissal of Complaint filed June 24, 1993. 


Scott C. Safian, for Complainant. 
Respondents, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Complainant’s Motion to dismiss the Complaint herein is granted, and, the 
Complaint filed April 14, 1992, is hereby dismissed. 
Copies hereof shall be served upon the parties. 


In re: KUNDITTA and RUDOLFO SANCHEZ, and LUIS ROSAS ALVARES. 
A.Q. Docket No. 93-14. 
Dismissal as to Luis Rosas Alvares filed June 24, 1993. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant and FOR GOOD CAUSE SHOWN, the 














390 HORSE PROTECTION ACT 


complaint in the above-captioned case is hereby DISMISSED. 


In re: JOHN HAYE. 
AWA Docket No. 91-05. 
Supplemental Order filed February 16, 1993. 


Colleen Carroll, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge 


The motion of complainant for a supplemental order is granted, and the suspension of 
respondent’s dealer’s license pursuant to the order issued November 28, 1990, is hereby 
terminated. This order shall be effective as of February 6, 1991. 


In re: BOBBY YOUNG, LARRY BROWN, and ED SHELTON. 
HPA Docket No. 90-14. 


Dismissal of Complaint as to Larry Brown and Ed Shelton filed January 12, 
1993. 


Donald A. Tracy, for Complainant. 
Larry Brown, Pro se 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion, and for good cause set for therein, the Complaint 
herein is dismissed as to Larry Brown and Ed Shelton. 
Copies hereof shall be served upon the parties. 


In re: BOBBY YOUNG, LARRY BROWN, and ED SHELTON. 
HPA Docket No. 90-14. 


Cancellation of Oral Hearing and Dismissal of Complaint as to Bobby Young 
filed February 12, 1993. 


Donald A. Tracy, for Complainant. 
Mr. Kenneth Shelton, Decature, AL for Respondent. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion therefor, filed February 8, 1993, the Complaint herein 
is hereby dismissed as to Bobby Young. 
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The oral hearing scheduled for July 27, 1993, is cancelled. 
Copies hereof shall be served upon the parties. 


In re) KENNETH J. WULFF, JAMES A. MYERS, and DEBBIE MYERS. 
HPA Docket No. 91-200. 
Order Dismissing Complaint as to Debbie Myers filed March 23, 1993. 


Martha Leary Sotelo, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


Complaint counsel’s motion of February 24, 1993, is unopposed. 
Therefore, for the reasons stated in counsel’s motion, the complaint is 
dismissed without prejudice, as to Debbie Myers. 


In re: WINK GROOVER, NANCY GROOVER, and JERRY FISHER. 
HPA Docket No. 91-124. 
Order of Dismissal filed May 19, 1993. 


Frank Martin, Jr., for Complainant. 
G. Thomas Blankenship, Indianapolis, Indiana for Respondents. 
Order issued by James W. Hunt, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, the complaint 
in this matter is dismissed with prejudice as to respondent Wink Groover. 


In re: LUFTHANSA GERMAN AIRLINES. 
P.Q. Docket No. 92-155. 
Dismissal of Complaint filed January 7, 1993. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion therefor, the Complaint herein, filed on September 29, 1992, is hereby 
Dismissed. 
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Copies hereof shall be served upon the parties. 


In re: TE) BAHADUR SINGH AND GLOBAL TROPICAL RESOURCES, 
INC. 

P.Q. Docket No. 93-27. 

Dismissal of Complaint as to Tej Bahadur Singh filed February 18, 1993. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant and FOR GOOD CAUSE SHOWN, the complaint is 
dismissed as to Tej Bahadur Singh. 


In re: JOHN A. LOMBARDO and LOMBARDO’S AFRICAN IMPORTS, 
INC. 

P.Q. Docket No. 93-29. 

Order of Dismissal filed February 23, 1993. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


FOR GOOD CAUSE SHOWN, this case is hereby dismissed against 
Respondent John A. Lombardo. 


In re: ANESSA INETA ALFRED. 
P.Q. Docket No. 93-37. 
Dismissal of Complaint filed February 25, 1993. 


Sheila Hogan Novak, for Complainant. 
Respondent, for Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 
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Pursuant to Motion therefor by the Complainant, the Complaint herein is 
hereby dismissed. 
Copies hereof shall be served upon the parties. 


In re: KRISTINE YAKS-SIILATA. 
P.Q. Docket No. 93-56. 
Order Dismissing Complaint filed March 2, 1993. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s motion to dismiss the Complaint against the Respondent is 
granted. It is ordered that the Complaint filed herein on February 11, 1993, 
be dismissed. 


In re: RICHARD P. DUFFIELD, R & R EXOTIC IMPORTS, INC., FAUNA 
& FLORA CHB., CO., INC., TEJ BAHADUR SINGH, GLOBAL TROPICAL 
RESOURCES, THE RAD GROUP, NEW JAS INTERNATIONAL, INC. 
P.Q. Docket No. 93-63. 

Order Dismissing Complaint as to Richard P. Duffield filed March 23, 1993. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s March 22, 1993, motion to dismiss the complaint is granted. 
For good cause shown, it is ordered that the complaint filed herein on 
February 11, 1993, be dismissed as to Richard P. Duffield. 


In re: LLOYD SHARPSTEEN. 
P.Q. Docket No. 93-64. 
Order Dismissing Complaint filed March 25, 1993. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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Complainant’s March 23, 1993, motion to dismiss the complaint is granted. 
For good cause shown, it is ordered that the complaint filed herein on 
February 11, 1993, be dismissed. 


In re: RICHARD P. DUFFIELD, R&R EXOTIC IMPORTS, INC., FAUNA 
& FLORA CHB., CO., INC., TEJ BAHADUR SINGH, GLOBAL 
TROPICAL RESOURCES, THE RAD GROUP, NEW JAS 
INTERNATIONAL, INC. 

P.Q. Docket 93-63. 

Order Dismissing Complaint as to Tej Bahadur Singh filed February 18, 1993. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s April 6, 1993, motion to dismiss the complaint as to 
Respondent Tej Bahadur Singh is granted. For good cause shown, it is 
ordered that the complaint filed herein on February 11, 1993, be dismissed. 


In re: MARGARITO RAMIREZ GARCIA. 
P.Q. Docket No. 93-47. 
Dismissal filed April 14, 1993. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant and FOR GOOD CAUSE SHOWN, the 
complaint in the above-captioned case is hereby DISMISSED. 


In re: MARIA EUGENIO CARRAECO. 
P.Q. Docket No. 93-62. 
Order Dismissing Complaint filed April 28, 1993. 


Susan C. Golabek, for Complainant. 
Philp T. Krug, New York, NY, for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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Complainant’s motion to dismiss the complaint in this matter is granted. 
It is ordered that the complaint filed herein on February 11, 1993, be 
dismissed. 


In re: RICHARD P. DUFFIELD, R & R EXOTIC IMPORTS, INC., FAUNA 
& FLORA CHB., CO., INC., TEJ BAHADUR SINGH, GLOBAL TROPICAL 
RESOURCES, THE RAD GROUP, NEW JAS INTERNATIONAL, INC. 
P.Q. Docket No. 93-63. 

Order Dismissing Complaint as to New JAS International, Inc. filed April 
28, 1993. 


James D. Holt, for Complainant. 
David Cohen, New York, NY, for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint as to New JAS 
International, Inc., is granted. It is ordered that the complaint filed herein on 
February 11, 1993, be dismissed. 


In re: MARIA HERNANDEZ. 
P.Q. Docket No, 92-154. 
Order Dismissing Complaint filed May 13, 1993. 


Scott C. Safian, for Complaint. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint in this matter is granted. 
It is ordered that the complaint filed herein on September 29, 1992, be 
dismissed. 
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DEFAULT DECISIONS 
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In re: LANE GRINAGE. 
A.Q. Docket No. 92-57. 
Decision and Order filed December 1, 1992. 


Failure to file an answer - Operating a garbage treatment facility without a license - feeding 
garbage to swine - Storing untreated garbage not stored in covered container at a garbage 
treatment facility - Civil penalty - Cease and desist order. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under section 3805 of the Swine Health Protection Act, as amended (Act), for 
a violation of the regulations issued under the Act (9 C.F.R. § 166.1 ef. seq.), 
hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on July 2, 1992, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint in pertinent part alleged: 
1) On or about July 11, 1991, the respondent fed untreated garbage to swine 
located in Bexar County, Texas, in violation of section 166.2(a) of the 
regulations (9 C.F.R. § 166.2(a)); 2) On or about July 11, 1991, the 
respondent stored untreated garbage at a garbage treatment facility located 
in Bexar County, Texas, in violation of section 166.4(a) of the regulations (9 
C.F.R. § 166.4(a)), in that the garbage was not stored in covered containers, 
as required; and 3) During the time period between February 25, 1991 and 
December 9, 1991, the respondent operated a garbage treatment facility in 
Guadalupe County, Texas, in violation of section 166.10 of the regulations (9 
C.F.R. § 166.10), in that respondent did not have a license to operate the 
Guadalupe County treatment. facility, as required. 

More than twenty days have elapsed since Respondent was served with the 
complaint on July 2, 1992. Respondent has failed to file an answer. In 
accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
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allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 

Findings of Fact 


1. Lane Grinage, hereinafter referred to as respondent, is an individual 
with a mailing address of 559 Farris Street, San Antonio, Texas 78220. 

2. Lane Grinage, is now, and at all times material herein was, operating a 
garbage treatment facility in Bexar County, Novella Street, Adkins, Texas 
78101. : 

3. Lane Grinage, was at all times material herein, operating a garbage 
treatment facility in Guadalupe County, County Road 427, Zion Hill, Texas. 

4. On or about July 11, 1991, the respondent fed garbage to swine located 
in Bexar County, Texas, in violation of section 166.2(a) of the regulations (9 
C.F.R. § 166.2(a)), in that the garbage was not treated, as required. 

5. On or about July 11, 1991, the respondent stored untreated garbage at 
a garbage treatment facility located in Bexar County, Texas, in violation of 
section 166.4(a) of the regulations (9 C.F.R. § 166.4(a)), in that the garbage 
was not stored in covered containers, as required. 

6. During the time period between February 25, 1991 and December 9, 
1991, the respondent operated a garbage treatment facility in Guadalupe 
County, Texas, in violation of section 166.10 of the regulations (9 C.F.R. § 
166.10), in that respondent did not have a license to operate the Guadalupe 
County treatment facility, as required. 


Couclusion 
By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 166 of the regulations promulgated thereunder 
(9 C.F.R. Part 166). Therefore, the following order is issued. 
Order 


Respondent Lane Grinage is hereby ordered to cease and desist from 
further violations of the Swine Health Protection Act and the regulations 
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promulgated there under. 

Respondent Lane Grinage is hereby assessed a civil penalty of one thousand 
and five hundred dollars ($1,500). The assessed civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 92-57. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final January 11, 1993.-Editor] 


In re: MR. and MRS. VAN NELSON SMITH. 
A.Q. Docket No. 92-41. 
Decision and Order filed December 8, 1992. 


Failure to file an answer - Prohibited importation of a ham from Spain without Spanish 
government certificate - Importation of a ham from Spain without consignment to approved 
meat processing establishment - Civil penalty. 


Jane H. Settle, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of § 2 of the Act of February 2, 1903, as amended (21 U.S.C. § 
111), §§ 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. § 120), 
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and the regulations promulgated thereunder (9 C.F.R. § 94.0 et seq.). 

This proceeding was instituted by a complaint filed on April 1, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about May 5, 
1991, respondents imported a ham in violation of Part 94 (9 C.F.R. 94.0 et 
seq.). 

The complaint was served pursuant to section 1.136(a) of the rules of 
practice (7 C.F.R. 1.136(a)). To date, respondents have not filed an answer. 
According to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
respondents’ failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
allegations alleged in the Complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1, Mr. & Mrs. Van Nelson Smith, hereinafter referred to as respondents, 
have a mailing address of 2474 Locus Street, San Diego, California 92106. 

2. On or about May 5, 1991, respondents imported a ham from Spain into 
the United States which was not accompanied by a certificate issued by an 
authorized official of the national government of Spain nor was such 
certificate presented to an authorized inspector at the port of arrival, as 
required. 

3. On or about May 5, 1991, respondents imported a ham from Spain into 
the United States which was not consigned from the port of entry to an 
approved meat processing establishment, as required. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 94.4(a)(4), 94.8(3)(vi), 94.9(c), 94.12(b)(3), 
94.8(a)(2) and 94.12(b)(1)(iii)(B) of the regulations (9 C.F.R. §§ 94.4(a)(4), 
94.8(3)(vi), 94.9(c), 94.12(b)(3), 94.8(a)(2), and 94.12(b)(1)(iii)(B)) as 
promulgated under 21 U.S.C. §§ 111 and 120. Such violations warrant 
imposition of a civil penalty pursuant to § 3 of the Act of February 2, 1903, 
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as amended (21 U.S.C. § 122).’ 
Therefore, the following order is issued: 


Order 


Respondents are hereby assessed a civil penalty of seven hundred fifty 
dollars ($750.00). Within thirty (30) days from the effective date of this 
Order, respondents shall send a certified check or money order, made payable 
to the "Treasurer of the United States", to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should include the docket number of this 
proceeding: A.Q. 92-41. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 16, 1993.-Editor] 


In re: JACKY W. RENEW and DAVID L. HALL. 
A.Q. Docket No. 92-52. 
Decision and Order as to Jacky W. Renew filed November 12, 1992. 


Failure to deny material allegations - Interstate movement of sows and boars without individual 
identification - Interstate movement of swine without pseudorabies vaccination or required 
certificate - Interstate movement of swine other than in accord with 9 C.F.R. § 76.6 - Civil 


penalty. 


* Although the complaint seeks $1,500.00, the penalty is reduced to $250.00 because no 
hearing is required. In Re Bobo, 49 Agric. Dec. 849 (1990). 
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Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of § 2 of the Act of February 2, 1903, as amended (21 U.S.C. § 
111), §§ 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. § 120), 
and the regulations promulgated thereunder (9 C.F.R. § 78.1 et seq.). 

This proceeding was instituted by a complaint filed on January 15, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. 

The complaint was served pursuant to section 1.136(a) of the rules of 
practice (7 C.F.R. 1.136(a)). To date, respondent Renew has not filed an 
answer. According to section 1.136(c) of the rules of practice (7 C.F.R. § 
1.136(c)), respondent Renew’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
allegations alleged in the Complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Jacky W. Renew, hereinafter referred to as respondent Renew, is an 
individual whose mailing address is Route 2 Box 336, Adel, Georgia 31620. 

2. On or about February 5, 1991, respondent Renew moved approximately 
50 sows and boars in interstate commerce from Georgia, through Kentucky 
to an unknown destination, without those sows and boars being individually 
identified, as required. 

3. On or about February 5, 1991, respondent Renew moved interstate from 
Georgia, through Kentucky to an unknown destination, approximately 50 
swine, not vaccinated for pseudorabies and not known to be infected with or 
exposed to pseudorabies, without such swine being accompanied by a 
certificate, as required. 

4. On or about February 5, 1991, respondent Renew moved interstate 
approximately 50 swine, other than in accord with 9 C.F.R. § 76.6. 
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Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 71.19, 78.33, 85.7(c), and 76.3 of the 
regulations (9 C.F.R. §§ 71.19, 78.33, 85.7(c), and 76.3) as promulgated under 
21 U.S.C. §§ 111 and 120. Such violations warrant imposition of a civil 
penalty pursuant to § 3 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 122).' 

Therefore, the following order is issued: 


Order 


Respondent is hereby assessed a civil penalty of one thousand five hundred 
dollars ($1,500.00). Within thirty (30) days from the effective date of this 
Order, the respondent shall send a certified check or money order for one 
thousand five hundred dollars ($1,500.00), made payable to the "Treasurer of 
the United States," to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should include the docket number of this 
proceeding: AQ 92-52. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 19, 1993.-Editor] 


* Although the complaint seeks $3,000.00, the penalty is reduced to $1,500.00 because no 
hearing is required. In Re: Bobo, 49 Agric. Dec. 940 (1990). 
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In re: GOOD SHEPHERD FARM, INC., DAVID SPRY, MARTIN W. 
DANIEL, LAWRENCE (JOKER) BAKER, AND ERNEST L. GRAVES. 
A.Q. Docket No. 92-56 

Decision and Order as to David Spry filed December 15, 1993. 


Failure to file an answer - Interstate movement of cattle without requisite certificate - Civil 
penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of § 2 of the Act of February 2, 1903, as amended (21 U.S.C. § 
111), §§ 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. § 120), 
and the regulations promulgated thereunder (9 C.F.R. § 78.1 et seq.). 

This proceeding was instituted by a complaint filed on January 15, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 31, 
1990, respondent Spry moved approximately 53 cattle from Florida to 
Kentucky in violation of 9 C.F.R. § 78.9(c)(3)(ii) because they were not 
accompanied by a certificate containing the required information. 

The complaint was served pursuant to section 1.136(a) of the rules of 
practice (7 C.F.R. 1.136(a)). To date, respondent Spry has not filed an 
answer. According to section 1.136(c) of the rules of practice (7 C.F.R. § 
1.136(c)), respondent Spry’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
allegations alleged in the Complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. David Spry, hereinafter referred to as respondent Spry, is an individual 
whose mailing address is Route 1, Bradyville, Tennessee 37026. 

2. On or about July 31, 1990, respondent Spry moved approximately 53 
cattle that were not accompanied by a certificate containing the required 
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information, from Florida to Kentucky. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, respondent 
Spry has violated section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
78.9(c)(3)(ii)) as promulgated under 21 U.S.C. §§ 111 and 120. Such 
violations warrant imposition of a civil penalty pursuant to § 3 of the Act of 
February 2, 1903, as amended (21 U.S.C. § 122).’ 

Therefore, the following order is issued: 


Order 


Respondent Spry is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00). Within thirty (30) days from the effective date of this 
Order, respondent Spry shall send a certified check or money order for two 
hundred fifty dollars ($250.00), made payable to the "Treasurer of the United 
States", to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should include the docket number of this 
proceeding: A.Q. 92-56. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent Spry, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the rules of practice applicable to 
this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 21, 1993.-Editor] 


* Although the complaint seeks $500.00, the penalty is reduced to $250.00 because no 
hearing is required. In Re Bobo, 49 Agric. Dec. 940 (1990). 
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In re: CONTAINERPORT GROUP. 
A.Q. Docket No. 92-65. 
Decision and Order filed December 16, 1992. 


Admission of material allegations - Interstate movement of wet salted cattle hides to an 
approved establishment without the means of conveyance being sealed with the seal of the 
Department of Agriculture - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing the importation of animal byproducts 
(9 CFR. § 95.1 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. § 1.130 et seq. and 7 C.F.R. 
§ 380.1 et seq. 

This proceeding was instituted by a complaint filed on September 18, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about April 26, 1991, respondent violated Section 95.6(b) of the regulations 
(9 C.F.R. § 95.6(b)) by moving from Baltimore, Maryland, the border port of 
arrival, to an approved establishment in Middlesboro, Kentucky, six hundred 
seventy-one (671) wet salted cattle hides without the means of conveyance 
being sealed with seals of the United States Department of Agriculture, as 
required. The respondent filed an answer which admitted the material 
allegations of the complaint. The admission of all the material allegations in 
the complaint constitutes a waiver of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Containerport Group, respondent herein, is a company with a mailing 
address of 8208 Fischer Road, Baltimore, Maryland 21222. 

2. On or about April 26, 1991, respondent violated Section 95.6(b) of the 
regulations (9 C.F.R. § 95.6(b)) by moving from Baltimore, Maryland, the 
border port of arrival, to an approved establishment in Middlesboro, 
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Kentucky, six hundred seventy-one (671) wet salted cattle hides without the 
means of conveyance being sealed with seals of the United States Department 
of Agriculture, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 95.6(b). Therefore, the following Order 
is issued. 

Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00).’ This penalty shall be payable to the "Treasurer of the United 
States” by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section | 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 92-65. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final on January 22, 1993.-Editor] 


* Inasmuch as the respondent has filed an answer which admits the material allegations of 
the complaint, and, therefore, the Department is not required to hold a hearing, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: BENEDETTO C. VACCA. 
A.Q. Docket No. 92-63. 
Decision and Order filed December 21, 1992. 


Failure to file an answer - Importation of sausage and ham from Italy without certificate - Civil 
penalty. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111), and the Act of July 2, 1962, as amended (21 
USS.C. §§ 134a et seq.) (Acts), by a complaint issued by the Administrator of 
the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. The complaint alleged that respondent violated section 
94.4(a)(4) of the regulations (9 C.F.R. § 94.4(a)(4)) issued under the Acts. 
A copy of the complaint and the Rules of Practice governing proceedings 
under the Acts were served by certified mail on the respondent at his last 
known address by the Hearing Clerk on August 14, 1992. The mailing was 
returned, marked "Undeliverable as addressed". The Hearing Clerk remailed 
the complaint and the Rules of Practice to respondent by regular mail on 
August 27, 1992. Respondent is deemed to have received the complaint on 
August 27, 1992, pursuant to section 1.147(c) of the Rules of Practice (7 
C.F.R. § 1.147(c)). 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent has not filed an answer. 

Respondent’s failure to file an answer within the time prescribed violates 
the Rules of Practice (7 C.F.R. § 1.136(a)), constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. 1.136(c)), and constitutes a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for 
a hearing exists, and because the allegations of the complaint have been 
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admitted, the material allegations of fact in the complaint are adopted and set 
forth as the Findings of Fact. 


Findings of Fact 


1. Benedetto C. Vacca, hereinafter referred to as respondent, is an 
individual whose mailing address is 11922 Kling Street, North Hollywood, 
California 92506. 

2. On or about January 10, 1990, the respondent imported sausages and 
ham from Italy into the United States at Jamaica, New York, in violation of 
section 94.4(a)(4) of the regulations (9 C.F.R. § 94.4(a)(4)), because the 
respondent failed to present a certificate to an authorized inspector at the port 
of arrival, as required. 

Conclusions 


Respondent has admitted all the material allegations of fact contained in 
the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Acts and the regulations issued under the Acts. Therefore, 
the following Order is issued. 

Order 


Respondent Benedetto C. Vacca is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 92-63. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 
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[This Decision and Order became final on February 9, 1993.-Editor] 


In re: GOOD SHEPHERD FARM, INC., DAVID SPRY, MARTIN W. 
DANIEL, LAWRENCE (JOKER) BAKER, and ERNEST L. GRAVES. 
A.Q. Docket No. 92-56. 

Decision and Order as to Martin W. Daniel filed December 1, 1992. 


Failure to file an answer - Interstate movement of cattle without required certificate - Civil 
penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of § 2 of the Act of February 2, 1903, as amended (21 U.S.C. § 
111), §§ 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. § 120), 
and the regulations promulgated thereunder (9 C.F.R. § 78.1 et seq.). 

This proceeding was instituted by a complaint filed on January 15, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 31, 
1990, respondent Daniel moved approximately 53 cattle from Florida to 
Kentucky in violation of 9 C.F.R. § 78.9(c)(3)(ii) because they were not 
accompanied by a certificate containing the required information. 

The complaint was served pursuant to section 1.136(a) of the rules of 
practice (7 C.F.R. 1.136(a)). To date, respondent Daniel has not filed an 
answer. According to section 1.136(c) of the rules of practice (7 C.F.R. § 
1.136(c)), respondent Daniel’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
allegations alleged in the Complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Martin W. Daniel, hereinafter referred to as respondent Daniel, is an 
individual whose mailing address is Route 1, Box 109, Bradyville, Tennessee 
37026. 

2. On or about July 31, 1990, respondent Daniel moved approximately 53 
cattle that were not accompanied by a certificate containing the required 
information, from Florida to Kentucky. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, respondent 
Daniel has violated section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
78.9(c)(3)(ii)) as promulgated under 21 U.S.C. §§ 111 and 120. Such 
violations warrant imposition of a civil penalty pursuant to § 3 of the Act of 
February 2, 1903, as amended (21 U.S.C. § 122). 

Therefore, the following order is issued: 


Order 


Respondent Daniel is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00). Within thirty (30) days from the effective date of this 
Order, respondent Daniel shall send a certified check or money order for two 
hundred fifty dollars ($250.00), made payable to the "Treasurer of the United 
States", to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should include the docket number of this 
proceeding: A.Q. 92-56. 


* Although the complaint seeks $500.00, the penalty is reduced to $250.00 because no 
hearing is required. In Re Bobo, 49 Agric. Dec. 940 (1990). 
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This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent Daniel, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the rules of practice applicable to 
this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final February 16, 1993.-Editor] 


In re: PASCUAL AGUIRRE. 
A.Q. Docket No. 92-46. 
Decision and Order filed January 25, 1993. 


Failure to file answer - Exporting horses to Mexico without health certificate or inspection or 
veterinarians statement that means of conveyance had been properly cleaned and disinfected - 
Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under sections four and five of the Act of 
May 29, 1884, as amended (21 U.S.C. § 120) (Act), and the regulations 
promulgated thereunder (9 C.F.R. § 91.3 et seg.) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondent 
violated the Act and 9 C.F.R. §§ 91.3(a), 91.3(b) and 91.3(d). 

Copies of the compiaint and the Rules of Practice governing proceedings 
under the Act were sexved upon the respondent by certified mail on May 18, 
1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Respondent was informed in the complaint and in the accompanying letter of 
service that an answer was required to be filed with the Hearing Clerk within 
twenty (20) days after service of the complaint, that failure to deny, otherwise 
respond or plead specifically to any allegation in the complaint would 
constitute an admission of such allegation, and that failure to file an answer 
within the prescribed time would constitute a waiver of the right to a hearing. 
The letter of service also advised respondent that failure to request an oral 
hearing within the time for an answer would constitute a waiver of an oral 
hearing. 

The respondent filed an answer with the Hearing Clerk on June 5, 1992, 
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within twenty days of service of the complaint. Respondent’s answer 
admitted the material allegations in the complaint. The admission of all of 
the material allegations contained in the complaint constitutes a waiver of 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
Accordingly, the material facts alleged in the complaint, which are admitted 
by respondent’s answer are adopted and set forth herein as the findings of 
fact. This Decision and Order is, therefore, issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice. 


Findings of Fact 


1. Respondent’s address is 10151 Amboy Ave., Pacoima, California 91331. 

2. On or about June 19, 1991, respondent exported two horses from 
California to Ciudad Juarez, Mexico, without an origin health certificate in 
violation of 9 C.F.R. § 91.3(a). 

3. On or about June 19, 1991, respondent exported two horses from 
California to Ciudad Juarez, Mexico, without first being inspected in violation 
of 9 C.F.R. § 91.3(b). 

4. On or about June 19, 1991, respondent exported two horses from 
California to Ciudad Juarez, Mexico, without a statement from an accredited 
veterinarian or inspector that the means of conveyance or container used to 
move the horses had been properly cleaned and disinfected since last used for 
animals in violation of 9 C.F.R. § 91.3(d). 


Conclusion 
By reason of the Findings of Fact set forth above, respondent has violated 
the Act and the regulations issued under the Act. Therefore, the following 
Order is issued. 
Order 
Respondent Pascual Aguirre is hereby assessed a civil penalty of one 


thousand five hundred dollars ($1,500.00)', which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 


‘In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one-half 
the amount requested in the complaint. 
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shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 92-46. 


This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final March 5, 1993.-Editor] 


In re: JOE HAROLD DAWSON. 
A.Q. Docket No. 93-02. 
Decision and Order filed January 26, 1993. 


Failure to file an answer - Interstate movement of test-eligible cattle without required certificate 
or permit for entry - Civil penalty. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111) (Act), by a complaint issued by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) 
issued under the Acts. A copy of the complaint and the Rules of Practice 
governing proceedings under the Act were served on the respondent by 
certified mail by the Hearing Clerk. Respondent has failed to file an answer. 

Respondent was informed in the complaint and in the letter of service that 
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an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s failure to file an answer within the time allowed is deemed 
to be an admission of the allegations contained in the complaint pursuant to 
section 1.136(c) of the Rules of Practice (9 C.F.R. § 1.136(c)), and constitutes 
a waiver of hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). Because no basis for a hearing exists, and because the 
allegations of the complaint have been admitted, the material allegations of 
fact in the complaint are adopted and set forth as the Findings of Fact. 


Findings of Fact 


1. Joe Harold Dawson, hereinafter referred to as the respondent, is an 
individual whose address is Route 1, Box 91, New Boston, Texas 75570. 

2. On or about December 4, 1991, respondent moved at least six test- 
eligible dairy cattle from Bossier City, Louisiana, to Texarkana, Texas, in 
violation of section 78.9(c)(3)(ii) of the regulations (9 CFR § 78.9(c)(3)(ii)), 
because no permit for entry had been issued for the movement, as required. 

3. On or about December 4, 1991, respondent moved at least six test- 
eligible dairy cattle from Bossier City, Louisiana, to Texarkana, Texas, in 
violation of section 78.9(c)(3)(ii) of the regulations (9 CFR § 78.9(c)(3)(ii)), 
because a certificate did not accompany the movement, as required. 


Conclusions 


Respondent has admitted all the material allegations of fact contained in 
the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Acts and the regulations issued under the Acts. Therefore, 
the following Order is issued. 

Order 


Respondent Joe Harold Dawson, is hereby assessed a civil penalty of five 
hundred dollars ($500.00), which shall be payable to the "Treasurer of the 
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United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 93-02. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 8, 1993.-Editor] 


In re: JACKY W. RENEW and DAVID L. HALL. 
A.Q. Docket No. 92-52. 
Decision and Order as to David L. Hall filed January 12, 1993. 


Failure to deny material allegations - Interstate movement of sows and boars without individual 
identification - Interstate movement of swine without pseudorabies vaccination or required 
certificate - Interstate movement of swine other than in accord with 9 C.F.R. § 76.6 - Civil 


penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of § 2 of the Act of February 2, 1903, as amended (21 U.S.C. § 
111), §§ 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. § 120), 
and the regulations promulgated thereunder (9 C.F.R. §§ 71.19, 78.33, 85.7(c), 
and 76.3). 

This proceeding was instituted by a complaint filed on June 1, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. 

The complaint was served pursuant to section 1.136(a) of the rules of 
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practice (7 C.F.R. 1.136(a)). Respondent Hall filed an answer within 20 days 
of service of the complaint upon the respondent, but failed to deny the 
allegations contained therein. According to section 1.136(c) of the rules of 
practice (7 C.F.R. § 1.136(c)), respondent Hall’s failure to deny or otherwise 
respond to the allegations in the complaint constitutes, for the purposes of this 
proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), 
admission by the answer, of all the material allegations contained in the 
complaint, constitutes a waiver of hearing. Accordingly, the allegations alleged 
in the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the rules of practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. David L. Hall, hereinafter referred to as respondent Hall, is an individual 
whose mailing address is Route 1 Box 137, Sparks, Georgia 31647. 

2. On or about February 5, 1991, respondent Hall moved approximately 50 
sows and boars in interstate commerce from Georgia, through Kentucky to an 
unknown destination, without those sows and boars being individually 
identified, as required. 

3. On or about February 5, 1991, respondent Hall moved interstate from 
Georgia, through Kentucky to an unknown destination, approximately 50 
swine, not vaccinated for pseudorabies and not known to be infected with or 
exposed to pseudorabies, without such swine being accompanied by a 
certificate, as required. 

4. On or about February 5, 1991, respondent Hall moved interstate 
approximately 50 swine, other than in accord with 9 C.F.R. § 76.6. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, respondent 
Hall has violated sections 71.19, 78.33, 85.7(c), and 76.3 of the regulations (9 
C.F.R. §§ 71.19, 78.33, 85.7(c), and 76.3) as promulgated under 21 U.S.C. §§ 
111 and 120. Such violations warrant imposition of a civil penalty pursuant to 
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§ 3 of the Act of February 2, 1903, as amended (21 U.S.C. § 122).’ 
Therefore, the following order is issued: 


Order 


Respondent is hereby assessed a civil penalty of one thousand five hundred 
dollars ($1,500.00). Within thirty (30) days from the effective date of this 
Order, a certified check or money order made payable to the "Treasurer of 
the United States," shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West .- Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should include the docket number of this 
proceeding: A.Q. 92-52. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 17, 1993.-Editor] 


In re: WILLIAM PENN GREGORY. 
A.Q. Docket No. 93-05. 
Decision and Order filed February 8, 1993. 


Failure to file an answer - Allowing untreated garbage in a swine feeding area - Permitting 
untreated garbage to be fed to swine - failing to notify State animal health official or Area 
Veterinarian-in-Charge of the change of address of swine feeding operation - Civil penalty. 


* Although the complaint seeks $3,000.00, the penalty is reduced to $1,500.00 because no 
hearing is required. In Re: Bobo, 49 Agric. Dec. 849 (1990). 
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James D. Holt, for Complainant. 
Robert L. Penrice, Texas City, TX, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Swine Health Protection Act, as amended (7 U.S.C. § 3801 
et seq.) and regulations promulgated thereunder (9 C.F.R. § 166.1 et seq.). 

This proceeding was instituted by a complaint filed on November 23, 1992, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. 

Respondent has not filed an answer to date. Failure to deny or otherwise 
respond to the allegations in the complaint constitutes, for the purpose of this 
proceeding, an admission of said allegations. (7 C.F.R. § 1.136(c)). 
Respondent is therefore deemed to have admitted all the allegations of the 
complaint, and thus, waived the right to an opportunity for a hearing in 
accordance with section 1.139 of the rules of practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Finding of Fact 


1. William Penn Gregory, respondent, is an individual with a mailing 
address of 2025 Rosales Street, La Marque, Texas 77568. 

2. On or about February 26, 1992, respondent violated 9 C.F.R. § 166.2 by 
permitting untreated garbage to be fed to swine. 

3. On or about February 26, 1992, respondent violated 9 C.F.R. § 166.6 
by allowing untreated garbage in a swine feeding area. 

4. On or about March 11, 1992, respondent violated 9 C.F.R. § 166.2 by 
permitting untreated garbage to be fed to swine. 

5. On or about March 11, 1992, respondent violated 9 C.F.R. § 166.6 by 
allowing untreated garbage in a swine feeding area. 

6. On or about July 27, 1992, respondent violated 9 C.F.R. § 166.2 by 
permitting untreated garbage to be fed to swine. 

7. On or about July 27, 1992, respondent violated 9 C.F.R. § 166.6 by 
allowing untreated garbage in a swine feeding area. 

8. On or about September 22, 1992, respondent violated 9 C.F.R. § 166.2 
by permitting untreated garbage to be fed to swine. 

9. On or about September 22, 1992, respondent violated 9 C.F.R. § 166.6 
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by allowing untreated garbage in a swine feeding area. 

10. Sometime between January 15, 1992, and February 26, 1992, 
respondent violated 9 C.F.R. § 16613(c) by failing to notify a State animal 
health official or the Area Veterinarian in Charge of the change of address of 
his swine feeding operation, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. §§ 166.2(a) and 166.6. 
Therefcre, the following Order is issued. 


Order 


Respondent Gregory is hereby assessed a civil penalty of twenty seven 
thousand dollars ($27,000.00). Because respondent continues to commit the 
same violations which presents a serious threat to America’s agriculture, there 
is sufficient cause not to reduce the civil penalty. (Jn re Bobo, 49 Ag. Dec. 
849 (1990)). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 
This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final March 19, 1993.-Editor] 


420 ANIMAL QUARANTINE AND RELATED LAWS 


In re: WILLIAM PENN GREGORY. 
A.Q. Docket No. 93-05. 
Ruling on Motion for Reconsideration filed April 7, 1993. 


James D. Holt, for Complainant. 
Robert L. Penrice, Texas City, TX, for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted by a Complaint filed on November 23, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service of the 
United States Department of Agriculture. The Complaint alleges that on or 
about February 26, 1992, March 11, 1992, July 27, 1992, and September 22, 
1992, Respondent violated 9 C.F.R. § 166.2 by permitting untreated garbage 
to be fed to swine and violated 9 C.F.R. § 166.6 by allowing untreated garbage 
in a swine feeding area. The Complaint also alleges that sometime between 
January 15, 1992, and February 26, 1992, Respondent violated 9 C.F.R. § 
166.3(c) by failing to notify a State animal health official or the Area 
Veterinarian in Charge of the change of address of his swine feeding 
operation, as required. 

The Complaint was served on Respondent by certified mail in conformity 
with section 1.147 of the Rules of Practice (7 C.F.R. § 1.147) on November 
28, 1992. Respondent did not file an Answer. Complainant moved for the 
adoption of a proposed decision and order on January 7, 1993. Complainant’s 
Motion for Adoption of Proposed Decision and Order, together with a copy 
of the Proposed Decision and Order, were served on Respondent on January 
11, 1993. No objection to Complainant’s Motion for Adoption of Proposed 
Decision and Order was filed. On February 8, 1993, I issued a Decision and 
Order ordering Respondent to pay a civil penalty of $27,000, the sum 
requested in the Complaint and in Complainant’s Motion. The Decision and 
Order was served on Respondent on February 12, 1993. The Order stated 
that because Respondent continues to commit the same violations which 
presents a serious threat to America’s agriculture, there was sufficient cause 
not to reduce the civil penalty. (Jn re Bobo; 49 Agric. Dec. 849 (1990))' 


it appears that in a previous administrative action (A.Q. Docket No. 92-38), Respondent 
Gregory, after failing to answer or otherwise respond to a Complaint alleging eight violations 
of the Swine Health Protection Act, was ordered to pay a civil penalty of four thousand dollars 
($4,000). (The amount of the civil penalty was reduced from the requested civil penalty of eight 
(continued...) 





Cate FE TS 





a 
i 
g 
j, 
i 





WILLIAM PENN GREGORY 421 
52 Agric. Dec. 420 


On March 11, 1993, Respondent, represented by Robert L. Penrice, Esq., 
filed a Motion for Reconsideration. The Motion contends that Respondent 
did nothing about the Complaint and Motion for Adoption of Proposed 
Decision and Order because Respondent, who is 67 years old, was in a state 
of "almost complete mental collapse as a result of the death of his father and 
that Respondent’s understanding is less than normal." 

On March 22, 1993, Complainant filed a written opposition to the Motion 
which contended that the Motion should be denied. 

Although entitled, "Motion for Reconsideration," the motion is really a 
motion to set aside the decision resulting from Respondent’s default in 
answering. As this Department has consistently held, such decisions are rarely 
set aside. A fairly recent decision involving such a motion is found in Gary 
Daily, 50 Agric. Dec. 802 (1991). The Judicial Officer explains the rationale 
for not setting aside such decisions as follows: 

The requirement in the Department’s rules of practice that respondent 

deny or explain any allegation of the complaint and set forth any defense 

in a timely answer is necessary to enable this Department to handle its 

large workload in an expeditious and economical manner. During the 

last fiscal year, the Department’s five ALJ’s disposed of 442 cases. The 

Department’s Judicial officer disposed of 42 cases. In a recent month, 

50 new cases were filed with the Hearing Clerk. 

The courts have recognized that administrative agencies "should be 
‘free to fashion their own rules of procedure and to pursue methods of 
inquiry capable of permitting them to discharge their multitudinous 
duties.” If respondent were permitted to contest some of the allegations 
of fact at this late date, or raise new issues, all other respondents in all 
other cases would have to be afforded the same privilege. Permitting 
such practice would greatly delay the administrative process and would 
require additional personnel. 


That decision cites numerous cases in which this Department has refused 
to set aside such default decisions. 
In this case, Respondent not only failed to answer the Complaint which was 


‘(...continued) 
thousand dollars ($8,000) in accord with In re Bobo, 49 Agric. Dec. 849 (1990)). United States 
Department of Agriculture APHIS Field Servicing Office records show that Respondent Gregory 
had not paid that civil penalty as of March 18, 1993. 
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served upon him by certified mail on November 28, 1992, but also failed to 
respond to the Motion for Adoption of Proposed Decision and Order which 
was served upon him by certified mail on January 11, 1993. He failed to 
respond before the Decision and Order was served upon him on February 12, 
1993. Thus, Respondent ignored two certified notices during a period of 
approximately 10 weeks. 

I do not find Respondent’s excuses justify setting aside the default decision. 
The death of a parent is usually a sad event but the death of a 67 year old 
man’s parent is not an event that should be such a surprise that it would 
justify ignoring two notices by certified mail during a period of approximately 
10 weeks. 

Respondent’s Motion for Reconsideration is denied. 


In re: FRANCIS HILLORY SMITH, MARION G. BLAIR and KENNETH 
PILGRAM. ; 

A.Q. Docket No. 92-70. 

Decision and Order as to Francis Hillory Smith filed January 15, 1993. 


Failure to file an answer - Improper Interstate movement of cattle - Civil penalty. 


Scott C. Safian, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
violations of Section 2 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. 
§ 120)(Acts), and the regulations promulgated under the Acts (9 C.F.R. §§ 
78.1-78.44) (Regulations). The proceeding was instituted by an Amended 
Complaint filed on November 5, 1992, by the Administrator of the Animal and 
Plant Health Inspection Service (APHIS), United States Department of 
Agriculture (USDA), alleging that Francis Hillory Smith (Respondent) 
violated the Acts and the Regulations. 

The Complaint was served upon the Respondent in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent has failed 
to file an Answer with the Hearing Clerk within 20 days of service of the 
complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant to 
sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 
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1.139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.139). 

Findings of Fact 


1. Francis Hillory Smith, Respondent herein, is an individual with a mailing 
address of Route 2, Box 97, Maiden, North Carolina 28650. 

2. On or about August 24, 1991, Respondent moved interstate, from 
Florida to North Carolina, at least three female calves to other than a 
recognized slaughtering establishment or quarantined feedlot. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated Section 78.8 of the Regulations (9 C.F.R. § 78.8) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 3 of 
the Act of February 2, 1903, as amended (21 U.S.C. § 122). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 


‘This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in Jn re Ricky Bobo, 47 Agric. Dec. 940 (1990) 
because no hearing is required. 
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100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 92-70. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 2, 1993.-Editor] 


In re: JUAN M. ARRIETA and CESAR VARELA OROPEZA. 
A.Q. Docket No. 92-67. 
Decision and Order as to Cesar Varela Oropeza filed April 26, 1993. 


Failure to file timely answer - Attempting to export horses to Mexico without required 
inspection - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under sections four and five of the Act of 
May 29, 1884, as amended (21 U.S.C. § 120) (Act), and the regulations 
promulgated thereunder (9 C.F.R. § 91.3 et seq.) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondents 
violated the Act and 9 C.F.R. §§ 91.3(a) and 91.3(b). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon the respondent Cesar Varela Oropeza by | 
certified mail on October 5, 1992, in accordance with 7 C.F.R. § 1.147(c)(1) 
of the Rules of Practice. Respondent was informed in the complaint and in 
the accompanying letter of service that an answer was required to be filed 
with the Hearing Clerk within twenty (20) days after service of the complaint, 
that failure to deny, otherwise respond or plead specifically to any allegation 
in the complaint would constitute an admission of such allegation, and that 
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failure to file an answer within the prescribed time would constitute a waiver 
of the right to a hearing. The letter of service also advised respondent that 
failure to request an oral hearing within the time for an answer would 
constitute a waiver of an oral hearing. 

Respondent Cesar Varela Oropeza’s answer was due no later than October 
26, 1992, twenty days after he received the complaint (7 C.F.R. § 1.136(a)). 
The respondent did not file an answer with the Hearing Clerk until November 
6, 1992, thirty-one (31) days after service of the complaint. Therefore, 
respondent Cesar Varela Oropeza’s answer was not filed within the prescribed 
time.’ 

Respondent Cesar Varela Oropeza’s failure to file an answer within the 
time provided under section 1.136(a) of the Rules of Practice (7 C.F.R. § 
1.136(a)) and his failure to deny or otherwise respond to the allegations in the 
complaint constitute an admission of the allegations in the complaint pursuant 
to section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver 
of hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). This Decision and Order is, therefore, issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice. Accordingly, the material facts 
alleged in the complaint, which are admitted by respondent’s failure to file an 
answer within the prescribed time and his failure to deny or otherwise respond 
to the allegations in the complaint, are adopted and set forth herein as the 
findings of fact. 


Findings of Fact 


1. Respondent’s address is 765 Soya, Socorro, Texas 79927. 

2. On or about July 28, 1991, respondent Cesar Varela Oropeza attempted 
to export two horses from near Fabens, Texas into Mexico, in violation of 9 
C.F.R. § 91.3(a), because the horses were not accompanied by an origin 
health certificate, as required. 

3. On or about July 28, 1991, respondent Cesar Varela Oropeza attempted 
to export two horses from near Fabens, Texas into Mexico, in violation of 9 
C.F.R. § 91.3(b), because the horses were not inspected, as required. 


Moreover, respondent Cesar Varela Oropeza’s answer failed to deny or 
otherwise respond to the allegations in the complaint. Pursuant to section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny 
or otherwise respond to the allegations in the complaint shall be deemed an 
admissions of said allegations. 
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Conclusion 


By reason of the Findings of Fact set forth above, respondent Cesar Varela 
Oropeza has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


Order 


Respondent Cesar Varela Oropeza is hereby assessed a civil penalty of five 
hundred dollars ($500.00)*, which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 92-67. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final June 4, 1993.-Editor] 


In re: JUAN M. ARRIETA and CESAR VARELA OROPEZA. 
A.Q. Docket No. 92-67. 
Decision and Order as to Juan M. Arrieta filed April 26, 1993. 


Failure to file an answer - Attempting to export horses to Mexico without health certificate or 
inspection - Civil penalty. 


James A. Booth, for Complainant. 


2 In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one- 


half the amount requested in the complaint. 
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Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under sections four and five of the Act of 
May 29, 1884, as amended (21 U.S.C. § 120) (Act), and the regulations 
promulgated thereunder (9 C.F.R. § 91.3 et seq.) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondents 
violated the Act and 9 C.F.R. §§ 91.3(a) and 91.3(b). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon the respondent Juan M. Arrieta by certified 
mail on October 7, 1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the 
Rules of Practice. Respondent Arrieta was informed in the complaint and in 
the accompanying letter of service that an answer was required to be filed 
with the Hearing Clerk within twenty (20) days after service of the complaint, 
that failure to deny, otherwise respond or plead specifically to any allegation 
in the complaint would constitute an admission of such allegation, and that 
failure to file an answer within the prescribed time would constitute a waiver 
of the right to a hearing. The letter of service also advised respondent that 
failure to request an oral hearing within the time for an answer would 
constitute a waiver of an oral hearing. 

Respondent Arrieta’s answer was due no later than October 26, 1992, 
twenty days after he received the complaint (7 C.F.R. § 1.136(a)). No answer 
has been filed to date. 

Respondent Arrieta’s failure to file an answer within the time provided 
under section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) 
constitutes an admission of the allegations in the complaint pursuant to 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
This Decision and Order is, therefore, issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice. Accordingly, the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer within 
the prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 
1. Respondent’s address is 10072 Olso, Socorro, Texas 79927. 


2. On or about July 28, 1991, respondent Juan M. Arrieta attempted to 
export two horses from near Fabens, Texas into Mexico, in violation of 9 
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C.F.R. § 91.3(a), because the horses were not accompanied by an origin 
health certificate, as required. 

3. On or about July 28, 1991, respondent Juan M. Arrieta attempted to 
export two horses from near Fabens, Texas into Mexico, in violation of 9 
C.F.R. § 91.3(b), because the horses were not inspected, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, respondent Juan M. 
Arrieta has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


Order 


Respondent Juan M. Arrieta is hereby assessed a civil penalty of five 
hundred dollars ($500.00)', which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 92-67. 


This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final June 4, 1993.-Editor] 


In accordance with Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one- 
half the amount requested in the complaint. 
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In re: FRANCIS HILLORY SMITH, MARION G. BLAIR, and KENNETH 
PILGRAM. 

A.Q. Docket No. 92-70. 

Decision and Order as to Marion G. Blair filed March 30, 1993. 


Failure to file an answer. - Interstate movement of cattle to other than recognized slaughtering 
establishment or quarantined feedlot - Civil penalty. 


Scott C. Safian, Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
violations of Section 2 of the Act of February 2, 1903, as amended (21 U.S.C.§ 
111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C.§ 
120)(Acts), and the regulations promulgated under the Acts (9 C.F.R. §§ 78.1- 
78.44) (Regulations). The proceeding was instituted by an Amended 
Complaint filed on November 5, 1992, by the Administrator of the Animal and 
Plant Health Inspection Service (APHIS), United States Department of 
Agriculture (USDA), alleging that Marion G. Blair (Respondent) violated the 
Acts and the Regulations. 

The Complaint was served upon the Respondent in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent has failed 
to file an Answer with the Hearing Clerk within 20 days of service of the 
complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant to 
sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 
1.139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R.§ 1.139). 


Findings of Fact 


1. Marion G. Blair, Respondent herein, is an individual with a mailing 
address of Route 1, Box 20, Maiden, North Carolina 28650. 

2. On or about August 24, 1991, Respondent moved interstate, from 
Florida to North Carolina, at least three female calves to other than a 
recognized slaughtering establishment or quarantined feedlot. 
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Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated Section 78.8 of the Regulations (9 C.F.R. § 78.8) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 3 of 
the Act of February 2, 1903, as amended (21 U.S.C. § 122). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).’ This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 

APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 92-70. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 4, 1993.-Editor]} 


‘This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Ricky Bobo, 47 Agric. Dec. 940 (1990) 
because no hearing is required. 
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In re: ENNIS D. PRIEST, d/b/a VAN ZANDT COMMISSION CO., INC., 
and EDWARD DENTON. 

A.Q. Docket No. 92-64. 

Decision and Order as to Edward Denton filed May 19, 1993. 


Failure to file an answer - Interstate movement of Brucellosis reactor cattle without permit - 
Interstate movement of Brucellosis exposed cattle without permit or S brand permit - Civil 
penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended, (21 U.S.C. § 111), sections 4 and 5 of the Act of May 29, 
1884, as amended (21 U.S.C. § 120) (Act), and the regulations promulgated 
thereunder (9 C.F.R. § 78.1 et seq.) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondent 
violated the Acts and 9 C.F.R. §§ 78.7(c) and 78.8(a)(2)(ii). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon the respondent Edward Denton by certified 
mail on August 26, 1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the 
Rules of Practice. Respondent was informed in the complaint and in the 
accompanying letter of service that an answer was required to be filed with 
the Hearing Clerk within twenty (20) days after service of the complaint, that 
failure to file an answer within the prescribed time would constitute an 
admission of the allegations of the complaint and a waiver of the right to a 
hearing, and that failure to deny, otherwise respond or plead specifically to 
any allegation in the complaint would constitute an admission of such 
allegation. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s answer was due no later than September 14, 1992, twenty 
days after he received the complaint (7 C.F.R. § 1.136(a)). No answer has 
been filed to date. 

Respondent’s failure to file an answer within the time provided under 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
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to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is Route 3 Box 295, Wills Point, Texas 75169. 

2. On or about June 8, 1991, respondent Edward Denton, in violation of 9 
C.F.R. § 78.7(c), moved interstate from Wills Point, Texas to Augusta, 
Georgia, three brucellosis reactor cattle (two cows and one bull) to a 
recognized slaughtering establishment without being accompanied by a permit. 

3. On or about June 8, 1991, respondent Edward Denton, in violation of 9 
C.F.R. § 78.8(a)(2)(ii), moved interstate from Wills Point, Texas to Augusta, 
Georgia, three brucellosis exposed cattle (two cows and one bull) to a 
recognized slaughtering establishment without being accompanied by a permit 
or "S" brand permit. 

Conclusion 


By reason of the Findings of Fact set forth above, respondent Edward 
Denton has violated the Acts and the regulations issued under the Acts. 
Therefore, the following Order is issued. 


Order 


Respondent Edward Denton is hereby assessed a civil penalty of five 
hundred dollars ($500.00)', which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 


1 


In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one- 
half the amount requested in the complaint. 
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Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 92-64. 


This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to'7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final June 26, 1993.-Editor] 


In re: LOURDES KOSKY. 
A.Q. Docket No. 92-61. 
Decision and Order filed January 6, 1993. 


Failure to file an answer - Importation of fresh pork from the philippines - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), and the regulations 
promulgated thereunder (9 C.F.R. §§ 94 et. seq.), hereinafter referred to as 
the regulations. 

This proceeding was instituted by a complaint filed on July 22, 1992, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent on 
or about December 6, 1991, imported fresh pork from the Philippines into the 
United States in violation of 9 C.F.R. §§ 94.9(b)(3) and 94.12(b)(3) because 
the pork product was not accompanied by a certificate issued by an official of 
the national government of the Philippines, nor was such certificate presented 
to an authorized inspector at the port of arrival, as required. 

More than twenty days have elapsed since respondent was served with the 
complaint on September 11, 1992. Respondent has failed to file an answer. 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
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allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 

Findings of Fact 


1. Lourdes Kosky, hereinafter referred to as respondent, has a mailing 
address of 152 Beacon Ave., Jersey City, New Jersey 07306. 

2. On or about December 6, 1991, respondent imported fresh pork from 
the Philippines into the United States. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 94 of the regulations promulgated thereunder 
(9 C.F.R. Part 94). Therefore, the following order is issued. 


Order 


Respondent, Lourdes Kosky, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00). The civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 92-61. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 
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[This Decision and Order became final June 29, 1993.-Editor] 


In re: FIDENCIO ITUARTE DE LA HOLLA. 
A.Q. Docket No. 93-17. 
Decision and Order filed May 18, 1993. 


Failure to file an answer - Prohibited importation of horse from Mexico without timely delivery 
of application for inspection to veterinary inspector at port of entry, without presenting two 
copies of declaration, inspection, quarantine, or certificate from veterinary officer of country 
of origin and not at designated, port of entry - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing the importation of animals into the 
United States (9 C.F.R. § 92 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq., and 380.1 et seq.. 

This proceeding was instituted by a complaint filed on February 11, 1993 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about January 23, 1992, the respondent moved approximately one horse from 
Mexico to San Elizario, Texas, in violation of 9 C.F.R. §§ 92.231, 92.305 (b), 
92.322, 92.306 (a), 92.323 (a), 92.303 (a), 92.323 (b), 92.314, 92.325, 92.308, and 
92.324 because a written application for inspection was not delivered to the 
veterinary inspector at the port of entry, two copies of a declaration were not 
presented, the horse was not inspected, the horse was not imported into the 
United States at a designated port of entry, the horse was not accompanied 
by a certificate of a salaried veterinary officer of the national government of 
the country of origin, and the horse was not quarantined at a port of entry, as 
required. The respondent failed to file an answer within the time prescribed 
in 7 C.F.R. § 1.136 (a). Section 1.136 (c) of the Rules of Practice (7 C.F.R. 
§ 1.136 (c)) provides that the failure to file an answer within the time 
provided under § 1.136 (a) shall be deemed an admission of the allegations 
in the complaint. Further, the failure to file an answer constitutes a waiver 
of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged 
in the complaint are adopted and set forth herein as the Findings of Fact, and 
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this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Fidencio Ituarte De La Holla is an individual whose address is P.O. Box 
579, San Elizario, Texas 79849. 

2. On or about January 23, 1992, the respondent moved approximately one 
horse from Mexico to San Elizario, Texas, in violation of 9 C.F.R. § 92.231 
because a written application for inspection was not delivered to the veterinary 
inspector at the port of entry, as required. 

3. On or about January 23, 1992, the respondent moved approximately one 
horse from Mexico to San Elizario, Texas, in violation of 9 C.F.R. § 92.305 (b) 
and 92.322 because two copies of a declaration were not presented, as 
required. 

4. On or about January 23, 1992, the respondent moved approximately one 
horse from Mexico to San Elizario, Texas, in violation of 9 C.F.R. § 92.306 (a) 
and 92.323 (a) because the horse was not inspected, as required. 

5. On or about January 23, 1992, the respondent moved approximately one 
horse from Mexico to San Elizario, Texas, in violation of 9 C.F.R. § 92.303 (a) 
and 92.323 (b) because the horse was not imported into the United States at 
a designated port of entry, as required. 

6. On or about January 23, 1992, the respondent moved approximately one 
horse from Mexico to San Elizario, Texas, in violation of 9 C.F.R. § 92.314 
and 92.325 because the horse was not accompanied by a certificate of a 
salaried veterinary officer of the national government of the country of origin, 
as required. 

7. On or about January 23, 1992, the respondent moved approximately one 
horse from Mexico to San Elizario, Texas, in violation of 9 C.F.R. § 92.308 
and 92.324 because the horse was not quarantined at a port of entry, as 
required. 

Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. §§ 92.231, 92.305 (b), 92.322, 92.306 (a), 
92.323 (a), 92.303 (a), 92.323 (b), 92.314, 92.325, 92.308, and 92.324 . 
Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of one thousand five 
hundred dollars ($ 1,500.00).' This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to : 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-17. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final June 29, 1993.-Editor] 


In re: JIMMY HENDREN. 
A.Q. Docket No 93-16. 
Decision and Order filed May 18, 1993. 


Failure to file an answer - Interstate movement of Brucellosis exposed cow without permit, S 
brand permit or S Brand - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


1 Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer's Decisions in Jn re: Ricky Bobo, 49 Agric. Dec. 849 (1990). 
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This is an administrative proceeding for the assessment of a civil penalty for 
violations of Section 2 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. 
§ 120)(Acts), and the regulations promulgated under the Acts (9 C.F.R. §§ 
78.1-78.44) (Regulations). The proceeding was instituted by a Complaint filed 
on February 11, 1993, by the Acting Administrator of the Animal and Plant 
Health Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Jimmy Hendren (Respondent) violated the Acts and 
the Regulations. 

The Complaint was served upon the Respondent in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent has failed 
to file an Answer with the Hearing Clerk within 20 days of service of the 
complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant to 
sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 
1.139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CF.R.§ 1.139). 


Findings of Fact 


1. Jimmy Hendren, Respondent herein, is an individual with a mailing 
address of Route 4, Box 35, Vinita, Oklahoma 74301. 

2. On or about July 8, 1991, the Respondent moved interstate, from 
Oklahoma, a Class A state, to Missouri, one (1) brucellosis exposed cow 
interstate without a permit or "S" brand permit, as required. 

3. On or about July 8, 1991, the Respondent moved interstate, from 
Oklahoma, a Class A state, to Missouri, one (1) brucellosis exposed cow 
interstate that was not "S" branded before leaving the premises from which the 
cow was moved interstate, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated sections 78.8(a)(4)(ii) and 78.8(a)(4)(iii)(A) of the Regulations (9 
C.F.R. §§ 78.8(a)(4)(ii) and 78.8(a)(4)(ili)(A)) issued under the Acts. The 
violations warrant imposition of a civil penalty under section 3 of the Act of 
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February 2, 1903, as amended (21 U.S.C. § 122). 
Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of two thousand dollars 
($2,000.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 93-16. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 30, 1993.-Editor] 


1 The amount of the civil penalty has not been reduced by half that sought in the complaint 
filed in this proceeding because, as Complainant stated in the complaint, of the Respondent’s 
previous violations of the Acts and Regulations in USDA A.Q. Docket No. 92-03. See In re 
Bobo, 49 Agric. Dec. 940 (1990); In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: DEREK WILLIAMSON. 
HPA Docket No. 92-35. 
Decision and Order filed October 21, 1992. 


Failure to file an answer - Entering "sore" horse - Civil penalty - Disqualification. 


Robert Ertman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent by the 
Hearing Clerk by certified mail on June 30, 1992. The respondent was 
informed in the letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer any allegation in the complaint 
would constitute an admission of that allegation. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of the 
Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


1. Derek Williamson, hereinafter referred to as respondent, is an individual 
whose mailing address is Post Office Box 29, Belfry, Kentucky 41514. 

2. At all times material herein, respondent was the owner and trainer of the 
horse known as “Head Shaker" and entered this horse as Entry No. 38, Class 
No. 14, on July 27, 1991, at the Garrett Volunteer Fire Department Horse 
Show at Prestonsburg, Kentucky. 

3. On July 27, 1991, respondent, in violation of section 5(2)(B) of the Act 
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(15 U.S.C.§ 1824(2)(B)), entered for the purpose of showing or exhibiting the 
horse known as “Head Shaker" as Entry No. 38, in Class No. 14, at the 
Garrett Volunteer Fire Department Horse Show at Prestonsburg, Kentucky, 
while the horse was sore. 

Conclusions 


1. The Secretary has jurisdiction in this matter. 
2. By reason of the facts set forth in the Findings of Fact above, respondent 
has violated section 5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B)). 
3. The following Order is authorized by the Act and warranted under the 
circumstances. 
Order 


1. Respondent Derek Williamson is assessed a civil penalty of $2,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Derek Williamson is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after this 
decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final December 9, 1992.-Editor] 


In re: DARRELL DRIVER and RAY JONES. 
HPA Docket No. 92-20. 
Decision and Order as to Darrell Driver filed January 28, 1993. 


Failure to file an answer - Entering sore horse - Civil penalty - Disqualification. 
Sharlene Deskins, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 
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Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent Darrell Driver willfully violated the 
Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§1.130-1.151, were served on said respondent by the 
Hearing Clerk by certified mail on June 19, 1992. The Respondent was 
informed in the accompanying letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer any allegation in 
the complaint would constitute an admission of that allegation. 

Said respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of the 
Rules of Practice, 7 C.F.R. §1.139. 


Findings of Fact 


(1) Respondent Darrell Driver is an individual whose mailing address is 
1960 Three Springs Road, Bowling Green, Kentucky 42345. 

(2) Respondent Darrell Driver, at all times material herein, was the 
trainer of the horse known as "Delight’s Little Joe", which was entered as 
Entry No. 180, Class No. 74, on March 30, 1991, at the National Walking 
Horse Trainers Show at Shelbyville, Tennessee. 

(3) On March 30, 1991, respondent Darrell Driver, in violation of section 
5(2)(B) of the Act (15 U.S.C. §1824(2)(B)), entered, for the purpose of 
showing or exhibiting, the horse known as "Delight’s Little Joe", as Entry No. 
180, in Class No. 74, at the National Walking Horse Trainers Show at 
Shelbyville, Tennessee, while the horse was sore. 


Conclusions 


1. The Secretary of Agriculture has jurisdiction in this matter. 
2. By reason of the facts set forth in the Findings of Fact above, said 
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respondent has violated section 5(2)(B) of the Act, 15 U.S.C. §1824(2)(B)). 
3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Darrell Driver is assessed a civil penalty of $2,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Darrell Driver is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after this 
decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final April 1, 1993.-Editor] 
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PLANT QUARANTINE ACT 


In re: LUZ MARIA HERNANDEZ-SALGADO. 
P.Q. Docket No. 92-137. 
Decision and Order filed November 12, 1992. 


Failure to file an answer - Prohibited importation of fresh mangoes from Mexico - Prohibited 
importation of fresh mamey sapotes from Mexico - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing importation of fruits and vegetables 
(7 C.F.R. § 319.56 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 
et seq. 

This proceeding was instituted by a complaint filed on August 5, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
June 12, 1991, the respondent imported four (4) fresh mamey sapotes and 
four (4) fresh mangoes from Mexico into the United States at Los Angeles, 
California, in violation of 7 C.F.R. § 319.56, because the importation of 
mamey sapotes and mangoes from Mexico into the United States is 
prohibited. The respondent failed to file an answer within the time prescribed 
in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under § 1.136(a) shall be deemed an admission of the allegations in the 
complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged in 
the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 
1. Luz Maria Hernandez-Salgado, respondent herein, is an individual 


whose mailing address is 4151 Rowland Avenue, El Monte, California 91731. 
2. On or about June 12, 1991, the respondent imported four (4) fresh 
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mamey sapotes and four (4) fresh mangoes from Mexico into the United 
States at Los Angeles, California, in violation of 7 C.F.R. § 319.56, because 
the importation of mamey sapotes and mangoes from Mexico into the United 
States is prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 

Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-137. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final January 5, 1993.-Editor] 


' Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s decisions in 
In re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: SEALAND SERVICES, INC. 
P.Q. Docket No. 92-135. 
Decision and Order filed November 30, 1992. 


Admission of material allegations - Reference in complaint to previous case involving 
respondent’s violation of the Act as partial basis for penalty - Civil penalty - Sufficient notice 
of issues or facts and law of case. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 US.C. §§ 151-167) (Acts), by a complaint issued by the acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated section 319.56-6 of the regulations (7 C.F.R. § 319.56-6) issued under 
the Acts. A copy of the complaint and the Rules of Practice governing 
proceedings under the Acts were served on the respondent by certified mail 
by the Hearing Clerk. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent filed a timely answer that admits and explains, but 
does not deny, the material allegations contained in the complaint. 

Respondent’s admission in its answer of the material allegations in the 
complaint constitutes a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). Joe Phillips v. Department of Agriculture, 
__ F.2d __, 50 Agric. Dec. 847 (9th Cir. 1991). Complainant therefore 
moved for adoption of a default decision. However, rather than requesting 
that the penalty sought in the complaint be halved, as provided in Kaplinsky, 
47 Agric. Dec. 613 (1988), complainant sought the full amount of the penalty 
sought in the complaint. 

On September 28, 1992, I issued an order that complainant amend the 
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complaint to contain the allegations that warrant the penalty it sought. 
Thereafter, complainant filed a motion for reconsideration on the ground that 
the reference by citation in the complaint to a previous case involving 
respondent was sufficient allegation of the basis for the penalty it sought. 
Respondent did not file a timely response to complainant’s motion. 

The formal rules of pleading are not required in these administrative 
proceedings, but only allegations that put the opposing party on notice of the 
issues of fact and law in the case. The reference by citation in the complaint 
to the previous case (P.Q. 90-11, a copy of which is attached), wherein 
respondent was found to have violated the Act, was, I find, sufficient 
allegation to put respondent on notice that the previous violation was the basis 
for the penalty it sought in the instant proceeding. 

Accordingly, complainant’s motion for reconsideration is granted and 
complainant’s motion for a default decision, including a penalty of $1,000, is 
granted. The material allegations of fact in the complaint are adopted and set 
forth as the Findings of Fact. 


Findings of Fact 


1. Sealand Services, Inc., hereinafter referred to as the respondent, is a 
company whose mailing address is P.O. Box 13041, Fort Lauderdale, Florida 
33316. 

2. On or about April 8, 1991, the respondent released a shipping container 
(TRIU 852064) of honeydew melons imported into the United States from 
Costa Rica to the consignee without inspection, in violation of section 319.56-6 
of the regulations (7 C.F.R. § 319.56-6), because the honeydew melons were 
not inspected, as required. 

Conclusions 


Respondent has admitted all the material allegations of fact contained in 
the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Acts and the regulations issued under the Acts. Therefore, 
the following Order is issued. 

Order 


Respondent Sealand Services, Inc., is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 
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USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-135. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 11, 1993.-Editor] 


In re: REYNALDO B. TRANSFIGURACION. 
P.Q. Docket No. 92-132. 
Decision and Order filed December 8, 1992. 


Failure to deny material allegations - Offering raw or unprocessed santol fruit to a common 
carrier for shipment from Hawaii to the continental United States - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on July 30, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about August 
2, 1991, the respondent offered for shipment to a common carrier, namely, the 
United States Postal Service, approximately 11.7 pounds of raw and 
unprocessed santol fruit from Hawaii into the continental United States in 
violation of Sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2(a)) because movement of such fruits is prohibited. 
The complaint was served upon the respondent pursuant to section 1.136(a) 
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of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent filed 
an answer within 20 days.of service of the complaint, but failed to deny the 
allegations contained therein. According to section 1.136(c) of the Uniform 
Rules of Practice (7 C.F.R. § 1.136(c)), respondent’s failure to deny or 
otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), admission by the answer, of all the material allegations contained in 
the complaint, constitutes a waiver of hearing. Accordingly, the allegations 
alleged in the Complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the rules of 
practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Reynaldo B. Transfiguracion, hereinafter referred to as respondent, is 
an individual with a mailing address of 94-1072 Puloku Street, Waipahu, 
Hawaii 96797. 

2. On or about August 2, 1991, the respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 11.7 
pounds of raw and unprocessed santol fruit from Hawaii into the continental 
United States. 

Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 318.13(b) and 318.13-2(a) of the regulations 
(7 CER. §§ 318.13 and 318.13-2(a)) as promulgated under 7 U.S.C. §§ 150aa 
et seq., as amended §§ 151 et seq. (Acts). Such violations warrant the 
imposition of a civil penalty pursuant to section 108 of the Federal Plant Pest 
Act, as amended (7 U.S.C. § 150gg) and section 10 of the Plant Quarantine 
Act, as amended (7 U.S.C. § 163).' 


Therefore, the following order is issued: 


' Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no hearing 
is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 92-132. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 18, 1993.-Editor] 


In re: MEGA BREEZE SHIPPING, CO. 
P.Q. Docket No. 92-149. 
Decision and Order filed December 8, 1992. 


Failure to file an answer - Storing regulated garbage in improper receptacle on board ship 
within United States territory - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing regulated garbage (7 C.F.R. § 330.400 
and 9 C.F.R. § 94.5), hereinafter referred to as the regulations, in accordance 
with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 et seq. 
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This proceeding was instituted by a complaint filed on August 28, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
January 16, 1992, at New Orleans, Louisiana, respondent violated 7 C.F.R. § 
330.400(g)(1) and 9 C.F.R. § 94.5(f)(1) of the regulations, in that regulated 
garbage was not contained in tight, leak-proof covered receptacles during 
storage on board the M/V Mega Breeze MT while within the territory of the 
United States, as required. The respondent failed to file an answer within the 
time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an answer within 
the time provided under § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
alleged in the complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Mega Breeze Shipping Co., owner and operator of the M/V Mega 
Breeze MT, hereinafter referred to as respondent, is a company in Valetta, 
Malta, whose business agent in the United States is General Steamship Co. 

2. General Steamship Co. is a company doing business in the State of 
Louisiana, with a mailing address of 3500 North Causeway Boulevard, Suite 
1442, Metarie, Louisiana 70002. 

3. On or about January 16, 1992, at New Orleans, Louisiana, respondent 
violated 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1) of the regulations, 
in that regulated garbage was not contained in tight, leak-proof covered 
receptacles during storage on board the M/V Mega Breeze MT while within 
the territory of the United States, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 


respondent has violated 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1). 
Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-149. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final January 19, 1993.-Editor] 


In re: CARMEN MORA NEVAREZ. 
P.Q. Docket No. 92-127. 
Decision and Order filed December 9, 1992. 


Failure to file an answer - Importation of apples from Mexico - Civil penalty. 
Susan C. Golabek, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 


‘Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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a violation of the regulations governing the importation of fruits and 
vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on July 30, 1992, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
September 1, 1991, the respordent imported two apples from Mexico into the 
United States at San Diego, California, in violation of 7 C.F.R. § 319.56, 
because the importation of apples from Mexico into the United States is 
prohibited. The respondent failed to file an answer within the time prescribed 
in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under § 1.136(a) shall be deemed an admission of the allegations in the 
complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged in 
the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1, Carmen Mora Nevarez is an individual whose mailing address is 3324 
Lawrence Avenue, Apt. #1, Inglewood, California 90303. 

2. On or about September 1, 1991, the respondent imported two apples 
from Mexico into the United States at San Diego, California, in violation of 
7 C.F.R. § 319.56, because the importation of apples from Mexico into the 
United States is prohibited. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
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five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-127. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final January 21, 1993.-Editor] 


In re: PANTCHWATIE SINGH. 
P.Q. Docket No. 92-128. 
Decision and Order filed December 16, 1992. 


Failure to file an answer - Importation of lablab purpureus sapodellas and mangoes from 
Guyana - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 


Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing the importation of fruits and 


‘Inasmuch as the Department is not required to hold a hearing in this 
matter, the civil penalty requested is reduced by one-half in accordance with 
the Judicial Officer’s Decision in In re Shulamis Kaplinsky, 47 Agric. Dec. 613 
(1988). 
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vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on July 30, 1992, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
January 26, 1992, the respondent imported approximately three (3) pounds of 
Lablab purpureus, one (1) pound of sapodillas, and three (3) mangoes from 
Guyana into the United States at Jamaica, New York, in violation of 7 C.F.R. 
§ 319.56, because the importation of Lablab purpureus, sapodillas, and 
mangoes from Guyana into the United States is prohibited. The respondent 
failed to file an answer within the time prescribed in 7 C.F.R. § 1.136(a). 
Section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) provides that 
the failure to file an answer within the time provided under § 1.136(a) shall 
be deemed an admission of the allegations in the complaint. Further, the 
failure to file an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding. (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Pantchwatie Singh is an individual whose mailing address is 11 Bradford 
Street, Brooklyn, New York 11207. 

2. On or about January 26, 1992, the respondent imported approximately 
three (3) pounds of Lablab purpureus, one (1) pound of sapodillas, and three 
(3) mangoes from Guyana into the United States at Jamaica, New York, in 
violation of 7 C.F.R. § 319.56, because the importation of Lablab purpureus, 
sapodillas, and mangoes from Guyana into the United States is prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 
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Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-128. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules.of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final January 23, 1993.-Editor] 


In re: CANO SANTIAGO. 
P.Q. Docket No. 92-139. 
Decision and Order filed December 15, 1992. 


Failure to file an answer - Importation fresh tomatoes from Guatemala - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 


* Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in In 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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a violation of the regulations governing the importation of fruits and 
vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on August 7, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
February 27, 1992, the respondent imported approximately nineteen (19) fresh 
tree tomatoes from Guatemala into the United States at Los Angeles, 
California, in violation of 7 C.F.R. § 319.56, because the importation of 
tomatoes from Guatemala into the United States is prohibited. The 
respondent failed to file an answer within the time prescribed in 7 C.F.R. § 
1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) 
provides that the failure to file an answer within the time provided under § 
1.136(a) shall be deemed an admission of the allegations in the complaint. 
Further, the failure to file an answer constitutes a waiver of hearing. (7 
C.F.R. § 1.139). Accordingly, the material allegations alleged in the complaint 
are adopted and set forth herein as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 

Findings of Fact 


1. Cano Santiago is an individual whose mailing address is 2305 Valley 
Street, Apt. #104, Los Angeles, California 90037. 

2. On or about February 27, 1992, the respondent imported approximately 
nineteen (19) fresh tree tomatoes from Guatemala into the United States at 
Los Angeles, California, in violation of 7 C.F.R. § 319.56, because the 
importation of tomatoes from Guatemala into the United States is prohibited. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
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five dollars ($ 375.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-139. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final January 25, 1993.-Editor] 


In re: FERNANDE INGRAM. 
P.Q. Docket No. 92-80. 
Decision and Order filed December 21, 1992. 


Failure to file an answer - Importation of citrus leaves from Haiti - Civil penalty. 


Jane H. Settle, for Complainant. 

Respondent, Constance A. Brown 

Boston, Massachusetts. 

Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 319.19). 


' Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in In 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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This proceeding was instituted by a complaint filed on February 12, 1992, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
December 19, 1990, respondent imported approximately one quarter pound 
of citrus leaves from Haiti into the United States in violation of 7 C.F.R. § 
319.19, because importation from Haiti of such plant parts is prohibited. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent failed 
to file an answer within 20 days of service of the complaint upon the 
respondent. According to section 1.136(c) of the Uniform Rules of Practice 
(7 CFR. 

§ 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Uniform Rules of Practice applicable to this proceeding. 
(7 CFR. § 1.139). 

Findings of Fact 


1, Fernande Ingram, hereinafter referred to respondent, is an individual 
with a mailing address of 464 Salem Street, Apartment #3, Medford, 
Massachusetts 02155. 

2. On or about December 19, 1990, respondent imported approximately one 
quarter pound of citrus leaves from Haiti into the United States. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.19 of the regulations (7 C.F.R. § 319.19) 
as promulgated under 7 U.S.C. §§ 150aa et seq., as amended §§ 151 et seq. 
(Acts). Such violation warrants the imposition of a civil penalty pursuant to 
section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and 
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section 10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). 
Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 92-80. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 30, 1993.-Editor] 


In re: RICHARD A. RASMUSSEN, d/b/a NEW FRONTIER LANDSCAPE 
& SUPPLY CO.; PAUL D. & LARRY ZWOLAK, d/b/a P&L TREE FARM; 
RONALD M. KASHIAN, d/b/a KASHIAN & ASSOCIATES; DANA 
WANDELL, d/b/a HORTICULTURE SALES ASSOCIATES; TRANSPORT 
PLUS, INC. ROBERT N. WATTS, JR., d/b/a SERENO NURSERY; 
BROKERAGE, INC. 

P.Q. Docket No. 92-136. 


, Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no 
hearing is required. Jn Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Decision and Order as to Transport Plus Inc filed December 21, 1992. 


Failure to file an answer - Movement of trees with roots from a gypsy moth high risk area to 
a nonregulated area without the required certificate or permit - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty as 
authorized by section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. 
§ 150gg), and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. 
§ 163), for a violation of the regulations issued under the Act (7 C.F.R. § 
319.56 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on August 5, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated 7 C.F.R. § 301.45 of the regulations, (7 C.F.R. § 301.45) in that he 
moved trees with roots from a gypsy moth high risk area to a nonregulated 
area, on or about April 24, 1990 and April 25, 1990, without the required 
certificate or permit. 

More than twenty days have elapsed since respondent Transport Plus, Inc. 
was served with the complaint on August 12, 1992. Respondent has failed to 
file an answer. In accordance with section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)), such failure to deny or otherwise respond to the 
allegations in the complaint, is deemed, for purposes of this proceeding, an 
admission of said allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice ‘applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 


Findings of Fact 


1. Transport Plus, Inc., hereinafter referred to as respondent, is an entity 
with a mailing address of P.O. Box 135, Abingdon, Illinois 61410. 

2. On or about April 24, 1990 and April 25, 1990, respondent Transport 
Plus, Inc. moved trees with roots from a gypsy moth high risk area to a 
nonregulated area without the required certificate or permit, in violation of 7 
C.F.R. § 301.45 of the regulations (7 C.F.R. 301.45). 
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Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 301, Subpart 301.45 of the regulations 
promulgated thereunder (7 C.F.R. Part 301, Subpart 301.45). Therefore, the 
following order is issued. 


Order 


Respondent, Transport Plus, Inc., is hereby assessed a civil penalty of five 
hundred dollars ($500.00). The civil penalty shall be payable to the "Treasurer 
of the United States" by a certified check or money order, and shall be 
forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 92-136. 


This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final February 1, 1993.-Editor] 


In re: RICHARD A. RASMUSSEN, d/b/a NEW FRONTIER LANDSCAPE 
& SUPPLY CO.; PAUL D. & LARRY ZWOLAK, d/b/a P&L TREE FARM; 
RONALD M. KASHIAN, d/b/a KASHIAN & ASSOCIATES; DANA 
WANDELL, d/b/a HORTICULTURE SALES ASSOCIATES; TRANSPORT 
PLUS, INC.; ROBERT N. WATTS, JR., d/b/a SERENO NURSERY; 
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BROKERAGE, INC. 

P.Q. Docket No. 92-136 

Decision and Order as to Dana Wandell d/b/a Horticulture Sales Associates 
filed December 21, 1992. 


Failure to file an answer - Movement of trees with roots from a gypsy moth high risk area to 
a nonregulated area without required certificate or permit - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty as 
authorized by section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. 
§ 150gg), and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. 
§ 163), for a violation of the regulations issued under the Act (7 C.F.R. § 
319.56 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on August 5, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated 7 C.F.R. § 301.45 of the regulations, (7 C.F.R. § 301.45) in that he 
moved trees with roots from a gypsy moth high risk area to a nonregulated 
area, on or about April 25, 1990 and April 19, 1990, without the required 
certificate or permit. 

More than twenty days have elapsed since respondent Dana Wandell d/b/a 
Horticulture Sales Associates was served with the complaint on August 8, 
1992. Respondent has failed to file an answer. In accordance with section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny or 
otherwise respond to the allegations in the complaint, is deemed, for purposes 
of this proceeding, an admission of said allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 

Findings of Fact 


1. Dana Wandell, d/b/a Horticulture Sales Associates, hereinafter 
referred to as respondent, is an individual with a mailing address of 3860 
Bordeaux Drive, Hoffman Estates, Illinois 60195. 

2. On or about April 25, 1990 and April 19, 1990, respondent Dana 
Wandell d/b/a Horticulture Sales Associates moved trees with roots from a 
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gypsy moth high risk area to a nonregulated area without the required 
certificate or permit, in violation of 7 C.F.R. § 301.45 of the regulations (7 
C.F R. 301.45). 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 301, Subpart 301.45 of the regulations 
promulgated thereunder (7 C.F.R. Part 301, Subpart 301.45). Therefore, the 
following order is issued. 

Order 


Respondent, Dana Wandell d/b/a Horticulture Sales Associates, is hereby 
assessed a civil penalty of one thousand dollars ($1000.00). The civil penalty 
shall be payable to the "Treasurer of the United States" by a certified check 
or money order, and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 92-136. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final February 2, 1993.-Editor] 


In re: RICHARD A. RASMUSSEN, d/b/a NEW FRONTIER LANDSCAPE 
& SUPPLY CO.; PAUL D. & LARRY ZWOLAK, d/b/a P&L TREE FARM; 
RONALD M. KASHIAN, d/b/a KASHIAN & ASSOCIATES; DANA 
WANDELL, d/b/a HORTICULTURE SALES ASSOCIATES; TRANSPORT 
PLUS, INC; ROBERT N. WATTS, JR. d/b/a SERENO NURSERY; 
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BROKERAGE, INC. 

P.Q. Docket No. 92-136. 

Decision and Order as to Richard A. Rasmussen d/b/a New Frontier 
Landscape & Supply Co. filed December 21, 1993. 


Failure to file an answer - Movement of trees with roots from a gypsy moth high risk area to 
a nonregulated area without required certificate or permit - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty as 
authorized by section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. 
§ 150gg), and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. 
§ 163), for a violation of the regulations issued under the Act (7 C.F.R. § 
319.56 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on August 5, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated 7 C.F.R. § 301.45 of the regulations, (7 C.F.R. § 301.45) in that he 
moved trees with roots from a gypsy moth high risk area to a nonregulated 
area, on or about April 24, 1990 and April 25, 1990, without the required 
certificate or permit. 


More than twenty days have elapsed since respondent Richard a. 
Rasmussen d/b/a New Frontier Landscape & Supply Co., was served with the 
complaint on September 11, 1992. Respondent has failed to file an answer. 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 


Findings of Fact 


1. Richard A. Rasmussen d/b/a New Frontier Landscape & Supply Co., 
hereinafter referred to as respondent, is an individual with a mailing address 








466 





PLANT QUARANTINE ACT 


of Box 772, RD 4, Coastsburg, Pennsylvania 19320. 

2. On or about April 24, 1990 and April 25, 1990, respondent Richard A. 
Rasmussen d/b/a New Frontier Landscape & Supply Co. moved trees with 
roots from a gypsy moth high risk area to a nonregulated area without the 
required certificate or permit, in violation of 7 C.F.R. § 301.45 of the 
regulations (7 C.F.R. 301.45). 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 301, Subpart 301.45 of the regulations 
promulgated thereunder (7 C.F.R. Part 301, Subpart 301.45). Therefore, the 
following order is issued. 


Order 


Respondent, Richard A. Rasmussen d/b/a New Frontier Landscape & 
Supply Co., is hereby assessed a civil penalty of one thousand dollars 
($1000.00). The civil penalty shall be payable to the "Treasurer of the United 
States" by a certified check or money order, and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 92-136. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 


[This Decision and Order became final February 2, 1993.-Editor] 
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In re: CAM LE. 
P.Q. Docket No. 92-64. 
Decision and Order file December 21, 1992. 


Failure to file an answer - Offering fresh citrus leaves to a common carrier for shipment from 
Hawaii to the continental United States -Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on January 6, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about February 
11, 1991, the respondent offered to a common carrier, the United States 
Postal Service, approximately 1.9 pounds of fresh citrus leaves from Hawaii 
for shipment into the continental United States in violation of section 
318.13(b) of the regulations (7 C.F.R. § 318.13(b)) because such plant parts 
are prohibited movement. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent filed 
an answer within 20 days of service of the complaint upon the respondent, but 
failed to deny the allegations contained therein. According to section 1.136(c) 
of the Uniform Rules of Practice (7 C.F.R. § 1.136(c)), respondent’s failure 
to deny or otherwise respond to the allegations in the complaint constitutes, 
for the purposes of this proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), failure to file an answer constitutes a waiver of hearing. Accordingly, 
the allegations alleged in the Complaint are adopted and set forth herein as 
the Findings of Fact, and this Decision is issued pursuant to section 1.139 of 
the Uniform Rules of Practice applicable to this proceeding. (7 C.F.R. § 
1.139). 

Findings of Fact 


1. Cam Le, hereinafter referred to respondent, is an individual with a 
mailing address of 2823 1-3 Winam Avenue, Honolulu, Hawaii 96816. 
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2. On or about February 11, 1991, the respondent offered to a common 
carrier, the United States Postal Service, approximately 1.9 pounds of fresh 
citrus leaves from Hawaii for shipment into the continental United States. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 318.13(b) of the regulations (7 C.F.R. §§ 
318.13) as promulgated under 7 U.S.C. §§ 150aa et seq., as amended §§ 151 
et seq. (Acts). Such violations warrant the imposition of a civil penalty 
pursuant to section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. 
§ 150gg) and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. 
§ 163). 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be' payable to the “Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 92-64. 


This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 





* Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no hearing 
is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final February 9, 1993.-Editor] 


In re: CARLOS AZCONA. 
P.Q. Docket No. 92-143. 
Decision and Order filed November 12, 1992. 


Failure to file an answer - Importation of twelve mangoes from the Dominican Republic without 
a permit - Civil penalty. — 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 C.F.R. § 319.56 et seq.). 

This proceeding was instituted by a complaint filed on August 20, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Pursuant to section 1.136(c) of the rules of 
practice (7 C.F.R. § 1.136(c)), failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. By his failure to answer, respondent has 
admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. Carlos Azcona, hereinafter referred to as respondent, is an individual 
whose mailing address is 177 Nagle Avenue, Apartment 11A, New York, New 
York 10034. 

2. On or about February 19, 1992, at Jamaica, New York, respondent 
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imported twelve mangoes from the Dominican Republic into the United 
States without a permit, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final February 9, 1993.-Editor] 


In re: SKY CHEFS. 
P.Q. Docket No. 92-116. 
Decision and Order filed January 13, 1993. 


Failure to deny material allegations - Unloading of regulated garbage which was not in 
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leakproof containers or unloaded to an approved facility for disposal to an approved sewage 
system - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seg.) (Acts), 
section 2 of the Act of February 2, 1903, as amended (21 U.S.C. § 111), and 
the regulations promulgated thereunder (7 C.F.R. 330.400 et seq. and 9 C.F.R. 
94.5 §§ et seq.). 

This proceeding was instituted by a complaint filed on June 25, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about October 
11, 1991, at Miami International Airport, respondent violated 7 C.F.R. § 
330.400(g)(1) and 9 C.F.R. § 94.5(f)(1) of the regulations, in that respondent 
unloaded regulated garbage from a means of conveyance and such garbage 
was not removed in tight, leakproof receptacles to an approved facility for 
incineration, sterilization or grinding into an approved sewage system, as 
required. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent filed 
an answer within 20 days of service of the complaint upon the respondent. 
According to section 1.136(c) of the Uniform Rules of Practice (7 C.F.R. § 
1.136(c)), respondent’s failure to deny or otherwise respond to the allegations 
in the complaint constitutes, for the purposes of this proceeding, an admission 
of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), admission by the answer, of all the material allegations contained in 
the complaint, constitutes a waiver of hearing. Accordingly, the allegations 
alleged in the Complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the rules of 
practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Sky Chefs, hereinafter referred to respondent, is a business with a 
mailing address of 3755 N.W. 21 Street, Miami, Florida 33142. 
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2. On or about October 11, 1991, at Miami International Airport, 
respondent unloaded regulated garbage from a means of conveyance and such 
garbage was not removed in tight, leakproof receptacles to an approved facility 
for incineration, sterilization or grinding into an approved sewage system, as 
required. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 330.400(g)(1) and 94.5(f)(1) of the regulations 
(7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1)). 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00).' Within thirty (30) days from the effective date of this Order, a 
certified check or money order, payable to the "Treasurer of the United 
States," shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should include the docket number of this 
proceeding: P.Q. 92-116. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final February 19, 1993.-Editor] 


* Although the complaint seeks $1,000.00, the penalty is reduced to $500.00 because no 
hearing is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: ARTURO ROLANDO ESCOBAR. 
P.Q. Docket No. 92-151. 
Decision and Order filed January 14, 1993. 


Failure to file an answer - Importing mangoes and fresh mombins from El Salvador - Civil 
penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) (Acts), 
and the regulation promulgated thereunder (7 C.F.R. § 319.56). 

This proceeding was instituted by a complaint filed on September 18, 1992, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
March 17, 1992, respondent imported 50 fresh mombins and one (1) jar of 
sliced mangoes from El Salvador into the United States in violation of 7 
C.F.R. § 319.56, because importing such fruits from foreign countries is 
prohibited. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent failed 
to file an answer within 20 days of service of the complaint upon the 
respondent. According to section 1.136(c) of the Uniform Rules of Practice 
(7 C.F.R. § 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Uniform Rules of Practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Arturo Rolando Escobar, hereinafter referred to respondent, is an 
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individual with a mailing address of 115 S Beacon Street, San Pedro, 
California 90731. 

2. On or about March 17, 1992, respondent imported 50 fresh mombins and 
one (1) jar of sliced mangoes from El Salvador into the United States. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56 of the regulations (7 C.F.R. § 319.56) 
as promulgated under 7 U.S.C. §§ 150aa et seq. and §§ 151 et seq. (Acts). 
Such violations warrant the imposition of a civil penalty pursuant to section 
108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and section 
10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). ' 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 92-151. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 


* Although the complaint seeks $750.00, the penalty-is reduced to $375.00 because no hearing 
is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final February 23, 1993.-Editor] 


In re: PHIL LESH. 
P.Q. Docket No. 93-04. 
Decision and Order filed January 6, 1993. 


Failure to file an answer - offering raw or unprocessed mangoes to common carrier for 
shipment from Hawaii to continental United States - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-167) (Acts) and the regulations promulgated thereunder (7 C.F.R. § 
318.13 et seq.). 

This proceeding was instituted by a complaint filed on October 6, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Pursuant to section 1.136(c) of the rules of 
practice (7 C.F.R. § 1.136(c)), failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. By his failure to answer, respondent has 
admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. 

§ 1.139). 
Finding of Fact 


1. Phil Lesh, hereinafter referred to as respondent, is a person with a 
mailing address of 78 Pauko Beach Drive, Kamuela, Hawaii 96743. 

2. On or about June 25, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed mango fruit 
for shipment from Hawaii to the Continental United States without a 
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certificate attached to the container of fruit. 
Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13 et seq. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 2, 1993.-Editor] 


In re: AMRIL L. CARRINGTON. 
P.Q. Docket No. 92-130. 
Decision and Order filed December 22, 1993. 


Failure to file an answer - Importation of two mangoes from Trinidad - Civil penalty. 
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Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. §§ 319.56 et seq.). 

This proceeding was instituted by a Complaint filed on July 30, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The Complaint alleged that on or about August 
14, 1991, Respondent imported six mangoes and one pound of genip fruit 
from Trinidad into the United States in violation of 7 C.F.R. § 319.56 which 
prohibits the importation of such fruits from foreign countries. 

The Complaint was served upon Respondent pursuant to Rule of Practice 
1.136(a). (7 C.F.R. § 1.136(a)). Respondent failed to file a timely Answer. 
However, on October 9, 1992, Respondent filed an Answer in which he or she 
admitted importing two mangoes on or about August 13, 1991. I, therefore, 
issue the following findings of fact, conclusions of law and order. 


Findings of Fact 


1. Respondent Amril L. Carrington, is an individual with a mailing address 
of 171-20 104th Avenue, Jamaica, New York 11433. 

2. It is undisputed that on or about August 14, 1991, Respondent imported 
two mangoes from Trinidad into the United States. 


Conclusions of Law 


Respondent has violated section 319.56 of the regulations (7 C.F.R. § 
319.56) as promulgated under 7 U.S.C. §§ 150aa et seq. and 151 et seq. (Acts). 
Such violations warrant the imposition of a civil penalty pursuant to section 
108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and section 
10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). Although the 
Complaint seeks $750.00, the penalty is reduced to $375.00 because no hearing 
is required. In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Order 


Respondent is assessed a civil penalty of $375.00. Within 30 days from the 
effective date of this Order, a certified check or money order made payable 
to the "Treasurer of the United States," shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should include the docket number of 
this proceeding: P.Q. 92-130. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice. 

[This Decision and Order became final March 2, 1993.-Editor] 


In re: K. LESTER. 
P.Q. Docket No. 91-42. 
Decision and Order filed January 6, 1993. 


Failure to deny material allegations - Offering fresh mangoes for shipment from Hawaii to 
continental United States - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seg.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on May 8, 1991, by the 
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Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 9, 
1990, respondent offered 3.5 pounds of fresh mango fruits, for shipment from 
Hawaii to the continental United States, in violation of Section 318.13-2(a)(1) 
of the regulations (7 C.F.R. § 318.13-2(a)(1)) because offering this item for 
shipment from Hawaii to the continental United States is prohibited. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent filed 
an answer within 20 days of service of the complaint, but failed to deny the 
allegations therein. According to section 1.136(c) of the Uniform Rules of 
Practice (7 C.F.R. § 1.136(c)), respondent’s failure to deny or otherwise 
respond to the allegations in the complaint constitutes, for the purposes of this 
proceeding, an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), admission, by the answer, of all the material allegations contained in 
the complaint constitutes a waiver of hearing. Accordingly, the allegations 
alleged in the Complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Uniform 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 
1. K. Lester, hereinafter referred to respondent, is an individual with a 
mailing address of SR 229A Kaunakakai, Hawaii 96748. 
2. On or about July 9, 1990, respondent offered for shipment into the 
continental United States from Hawaii 3.5 pounds of fresh mango fruits. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 318.13-2(a)(1) of the regulations (7 C.F.R. § 
318.13-2(a)(1)) as promulgated under 7 U.S.C. §§ 150aa et seq., as amended 
§§ 151 et seq. (Acts). Such violation warrants the imposition of a civil penalty 
pursuant to section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. 
§ 150gg) and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. 
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§ 163). 
Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 91-42. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 17, 1993.-Editor] 


In re: STEGENDA SYDNEY. 
P.Q. Docket No. 92-125. 
Decision and Order filed December 31, 1992. 


Failure to file an answer - Importation of passion fruit from Haiti - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 


* Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no hearing 
is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing importation of fruits and vegetables 
(7 C.F.R. § 319.56 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 
et seq. 

This proceeding was instituted by a complaint filed on July 30, 1992, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
July 10, 1991, the respondent imported approximately twenty-four (24) passion 
fruits from Haiti into the United States at Miami, Florida, in violation of 7 
C.F.R. § 319.56, because the importation of passion fruit from Haiti into the 
United States is prohibited. The respondent failed to file an answer within 
the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an answer within 
the time provided under § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
alleged in the complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Stegenda Sydney is an individual whose mailing address is 89 Ellington 
Street, Dorchester, Massachusetts 02121. 

2. On or about July 10, 1991, the respondent imported approximately 
twenty-four (24) passion fruits from Haiti into the United States at Miami, 
Florida, in violation of 7 C.F.R. § 319.56, because the importation of passion 
fruit from Haiti into the United States is prohibited. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 


respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 
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Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-125. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final March 17, 1993.-Editor] 


In re: ADRIAN GRANT. 
P.Q. Docket No. 92-124. 
Decision and Order filed February 12, 1993. 


Failure to file an answer - Importation of mangoes from Jamaica - Civil penalty. 
Jane H. Settle, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 


‘Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 -167)(Acts), and 
the regulations promulgated thereunder (7 C.F.R. 319.56 et seq.). 

This proceeding was instituted by a complaint filed on July 27, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about October 
18, 1991, respondent imported two (2) mangoes from Jamaica into the 
United States in violation of 7 C.F.R. § 319.56 because the importation of 
mangoes from foreign countries is prohibited. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent failed 
to file an answer within 20 days of service of the complaint upon the 
respondent. 

According to section 1.136(c) of the Uniform Rules of Practice (7 C.F.R. 
§ 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of the allegations in the complaint. Pursuant to section 1.139 
of the Uniform Rules of Practice (7 C.F.R. § 1.139), failure to file an answer, 
constitutes a waiver of hearing. Accordingly, the allegations alleged in the 
complaint are adopted and set forth herein as the Findings of Fact, and this 
Decision is issued pursuant to section 1.139 of the rules of practice applicable 
to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Adrian Grant, hereinafter referred to respondent, is a person with a 
mailing address of 1702 Union Street, Brooklyn, New York 11213. 

2. On or about October 18, 1991, respondent imported two (2) mangoes 
from Jamaica into the United States when the importation of mangoes from 
foreign countries is prohibited. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56 of the regulations (7 C.F.R. § 319.56). 
Therefore, the following order is issued: 
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Order 


The respondent is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00). Within thirty (30) days from the 
effective date of this Order, a certified check or money order, payable to the 
“Treasurer of the United States," shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should refer to the docket number of this 
proceeding: P.Q. 92-124. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 25, 1993.-Editor] 


In re: MARCELLA A. GRAHAM. 
P.Q. Docket No. 92-93. 
Decision and Order filed January 14, 1993. 


Failure to file an answer - Importation of prohibited fruits from Jamaica - Civil penalty. 
Jane H. Settle, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 


* Inasmuch as the Department is not required to hold a hearing, the civil penalty requested 
is reduced to one-half in accordance with In re: Kaplinsky, 47 Agric. Dec. 613 (1988). 
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a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seg.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 319.56). 

This proceeding was instituted by a complaint filed on April 14, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 7, 
1991, respondent imported approximately 16 mangoes, 20 sapodillas, 4 custard 
apples and 2 mombin fruits from Jamaica into the United States in violation 
of 7 C.F.R. § 319.56 because such fruits are prohibited importation from 
Jamaica. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent failed 
to file an answer within 20 days of service of the complaint upon the 
respondent. According to section 1.136(c) of the Uniform Rules of Practice 
(7 C.F.R. § 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Uniform Rules of Practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Marcella A. Graham, hereinafter referred to respondent, is an individual 
with a mailing address of 2545 Olinville Avenue, Bronx, New York 10467. 
2. On or about July 7, 1991, respondent imported approximately 16 
mangoes, 20 sapodillas, 4 custard apples, and 2 mombin fruits from Jamaica 
into the United States. 
Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56 of the regulations (7 C.F.R. § 319.56) 
as promulgated under 7 U.S.C. §§ 150aa et seq., as amended §§ 151 et seq. 
(Acts). Such violations warrant the imposition of a civil penalty pursuant to 
section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and 
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section 10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). ’ 
Therefore, the following order is issued: 


Order 





The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the “Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 92-93. 

This Order shall have the same force and effect as if entered after a full 


hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 2, 1993.-Editor] 


In re: JOSE ANGEL CARRION. 
P.Q. Docket No. 92-144. 
Decision and Order filed January 26, 1993. 


Failure to file an answer - Importation of fresh mangoes from Guatemala - Civil penalty. 


James A. Booth, for Contplainant. 
Respondent, Pro se. 


* Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no hearing 
is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-167) (Acts), and the regulations 
promulgated thereunder (7 C.F.R. § 319.56 et seq.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondent 
violated the Acts and 7 C.F.R. § 319.56(c). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were sent to the respondent by certified mail on August 31, 
1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Since the certified letter was returned by the Post Office, the complaint was 
then served upon respondent by ordinary mail on September 28, 1992, in 
accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. Respondent 
was informed in the complaint and in the accompanying letter of service that 
an answer was required to be filed with the Hearing Clerk within twenty (20) 
days after service of the complaint, that failure to deny, otherwise respond or 
plead specifically to any allegation in the complaint would constitute an 
admission of such allegation, and that failure to file an answer within the 
prescribed time would constitute an admission of the allegations and a waiver 
of the right to a hearing. The letter of service also advised respondent that 
failure to request an oral hearing within the time for an answer would 
constitute a waiver of an oral hearing. 

Pursuant to 7 C.F.R. § '1.147(c)(1), the complaint was deemed received by 
the respondent on September 28, 1992. Accordingly, respondent’s answer was 
due no later than October 19, 1992, twenty days after he received the 
complaint (7 C.F.R. § 1.136(a)). No answer has been filed to date. 

Respondent’s failure to file an answer within the time provided under 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 
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Findings of Fact 


1. Respondent’s address is 1227 E. Front Street, Apt. # 57C, Plainfield, 
New Jersey 07062. 

2. On or about January 20, 1992, respondent imported five (5) fresh 
mangoes from Guatemala into the United States, in violation of 7 C.F.R. § 
319.56(c). 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Jose Angel Carrion is hereby assessed a civil penalty of three 
hundred and seventy five dollars ($375.00)', which shall be payable to the 
“Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 

USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-144. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final April 2, 1993.-Editor] 


‘In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil 
penalty is one-half the amount requested in the complaint. 
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In re: HONG LOAN. 
P.Q. Docket No. 92-156. 
Decision and Order filed February 8, 1993. 


Failure to file an answer - Offering fresh litchi fruit to common carrier for shipment from 
Hawaii to the continental United States - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing importation of fruits and vegetables 
(7 CFR. § 318.13 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 
et seq. 

This proceeding was instituted by a complaint filed on September 29, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about June 23, 1992, the respondent offered for shipment to a common 
carrier, namely, the United States Postal Service, approximately 5.7 pounds of 
fresh litchi fruit from Hawaii into the continental United States in violation 
of Sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 318.13(b) 
and 318.13-2(a)) because such fruits are prohibited movement without being 
treated and certified for shipment. The respondent failed to file an answer 
within the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the 
Rules of Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an 
answer within the time provided under § 1.136(a) shall be deemed an 
admission of the allegations in the complaint. Further, the failure to file an 
answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Hong Loan, the respondent, is an individual with a mailing address of 
747 Amana Street, Apt. #1106, Honolulu, HI 96814. 
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2. On or about June 23, 1992, the respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 5.7 
pounds of fresh litchi fruit from Hawaii into the continental United States in 
violation of Sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2(a)) because such fruits are prohibited movement 
without being treated and certified for shipment. 


Conclusion 





By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2(a). Therefore, the 
following Order is issued. 

Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-156. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final April 2, 1993.-Editor]} 


* Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s decisions in 
In re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: ANA MARIA QUIROZ DE OROPEZA. 
P.Q. Docket No. 93-01. 
Decision and Order filed January 28, 1993. 


Failure to file an answer - Importation of fresh mangoes from Mexico - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing the importation of fruits and 
vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on October 5, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
June 1, 1992, the respondent imported eight (8) mangoes from Mexico into 
the United States at San Francisco, California, in violation of 7 C.F.R. § 
319.56, because the importation of mangoes from Mexico into the United 
States is prohibited. The respondent failed to file an answer within the time 
prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)) provides that the failure to file an answer within the time 
provided under § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged in 
the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Ana Maria Quiroz De Oropeza is an individual whose mailing address 
is 331'4 East Elm Street, Lodi, California 95240. 

2. On or about June 1, 1992, the respondent imported eight (8) mangoes 
from Mexico into the United States at San Francisco, California, in violation 
of 7 C.F.R. § 319.56, because the importation of mangoes from Mexico into 
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the United States is prohibited. 
Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 

Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-01. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final April 2, 1993.-Editor] 


In re: M. BAGUSO. 
P.Q. Docket No. 92-160. 
Decision and Order filed January 28, 1993. 


' Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Failure to file an answer - Offering fresh litchi fruit and mango to common carrier for 
shipment from Hawaii to the continental United States - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (21 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)("Acts"), 
and the regulations issued thereunder (7 C.F.R. § 318.13 to 318.13- 
16)("Regulations"). 

The proceeding was instituted by a Complaint filed on September 30, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service 
("APHIS"), United States Department of Agriculture ("USDA"), alleging that 
M. Baguso ("Respondent") violated the Acts and the Regulations. 

The Complaint was served upon the Respondent by certified mail in 
accordance with 7 C.F.R. § 1.147. The Respondent has not filed an Answer 
with the Hearing Clerk within 20 days of service of the Complaint as required 
by 7 C.F.R. § 1.136. Consequently, pursuant to 7 C.F.R. §§ 1.136(c) and 
1.139, the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to 7 C.F.R. § 1.139. 


Findings of Fact 


1. M. Baguso, Respondent herein, is an individual with a mailing address 
of 1565 Laumaile Street, Honolulu, Hawaii 96819. 

2. On or about June 25, 1992, the Respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 8.0 
pounds of raw or unprocessed litchi fruit and approximately 5.5 pounds of raw 
or unprocessed mango fruit from Hawaii into the continental United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated Sections 318.13(b) and 318.13-2(a) of the Regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2(a)) issued under the Acts. The violation warrants 
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imposition of a civil penalty under the Federal Plant Pest Act and the Plant 
Quarantine Act, 7 U.S.C. §§ 150gg and 163, respectively. 
Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street © 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P:Q. Docket No. 92-160. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145. 

[This Decision and Order became final April 7, 1993.-Editor] 


In re: LORVANA BONNEAU. 
P.Q. Docket No. 93-02. 
Decision and Order filed January 29, 1993. 


Failure to file an answer - Importation of fresh mangoes from Haiti - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 


* This civil penalty is one-half that requested in the Complaint filed in this proceeding 
because no hearing is required. See In re Kaplinsky, 47 Agric. Dec. 613 (1988). 








LORVANA BONNEAU 495 
52 Agric. Dec. 494 


Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
October 5, 1992, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Lorvana Bonneau (Respondent) violated the Acts and 
the Regulations. 

The Complaint was served upon the Respondent in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent has not 
filed an answer with the Hearing Clerk as required by 7 C.F.R. § 1.136. 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R.§ 1.139). 


Findings of Fact 


1. Lorvana Bonneau, Respondent, is an individual whose mailing address 
is 719 Bristol Street, Brooklyn, New York 11236. 

2. On or about April 21, 1992, at Jamaica, New York, Respondent 
imported fresh mangoes from Haiti into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 
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Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).’ This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-02. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 7, 1993.-Editor] 


In re: VINCENZO CAVALIER 
P.Q. Docket No. 92-123. 
Decision and Order filed January 28, 1993. 


Failure to file an answer - Importation of lemons and figs from Italy - Civil penalty. 


Jane H. Settle, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


'This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 319.56). 

This proceeding was instituted by a complaint filed on July 27, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about 
September 18, 1991, respondent imported eleven (11) lemons and four (4) 
pounds of figs from Italy into the United States in violation of 7 C.F.R. § 
319.56 because such fruits from foreign countries are prohibited importation. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. §:1.136(a)). Respondent failed 
to file an answer within 20 days of service of the complaint upon the 
respondent. According to section 1.136(c) of the Uniform Rules of Practice 
(7 CFR. 

§ 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Uniform Rules of Practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Findings of Fact 


1. Vincenzo Cavalier, hereinafter referred to respondent, is an individual 
with a mailing address of 2215 East 4th Street, Apartment 1E, Brooklyn, New 
York, 11230. 

2. On or about September 18, 1991, respondent imported eleven (11) 
lemons and four (4) pounds of figs from Italy into the United States. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56 of the regulations (7 C.F.R. § 319.56) 
as promulgated under 7 U.S.C. §§ 150aa et seq., and §§ 151 et seq. (Acts). 
Such violation warrants the imposition of a civil penalty pursuant to section 
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108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and section 
10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). 
Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 92-123. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 16, 1993.-Editor] 


In re: CHONG SU SON. 
P.Q. Docket No. 92-162. 
Decision and Order filed February 19, 1993. 


Failure to file an answer - Offering raw or unprocessed pomelo fruit to a common carrier for 
shipment from Hawaii to continental United States - Civil penalty. 


. Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no 
hearing is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 318.13 to 318.13- 
16)(Regulations). The proceeding was instituted by a Complaint filed on 
September 30, 1992, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Chong Su Son (Respondent) violated the Acts and the 
Regulations. 

The Complaint was served upon the Respondent in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent has not 
filed an answer with the Hearing Clerk as required by 7 C.F.R. § 1.136. 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Chong Su Son, Respondent herein, is an individual with a mailing 
address of 94246 Loku Street, Apartment 309E, Waipahu, Hawaii 96797. 

2. On or about June 22, 1992, the Respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 38.3 
pounds of raw or unprocessed pomelo fruit from Hawaii into the continental 
United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated sections 318.13(b) and 318.13-2(a) of the Regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2(a)) issued under the Acts. The violation warrants 
imposition of a civil penalty under section 108 of the Federal Plant Pest Act 
(7 U.S.C. § 150gg) and section 10 of the Plant Quarantine Act (7 U.S.C. § 
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163). 
Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).’ This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-162. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 16, 1993.-Editor] 


In re: MARIA GONZALEZ, 
P.Q. Docket No. 92-158. 
Decision and Order filed February 19, 1993. 


Failure to file an answer - Importation of fresh mangoes from Mexico - Civil penalty. 


Scott C. Safian, for Complainant. 


This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
September 29, 1992, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Maria Gonzalez (Respondent) violated the Acts and 
the Regulations. 

The Complaint was served upon the Respondent in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent has not 
filed an answer with the Hearing Clerk as required by 7 C.F.R. § 1.136. 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the complaint and waived the opportunity for a hearing... 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to:this proceeding 
(7 C.F.R. § 1.139). 

Findings of Fact 


1. Maria Gonzalez, Respondent herein, is an individual whose mailing 
address is 4611 W. 111 Street, Lennox, California 90304. 

2. On or about June 24, 1991, at Los Angeles, California, Respondent 
imported fresh mangoes from Mexico into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 
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Order 


The Respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-158. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 27, 1993.-Editor] 


In re: D. ROSE. 
P.Q. Docket No. 93-11. 
Decision and Order filed March 12, 1993. 


Failure to file an answer - Offering raw or unprocessed mango and avocado fruit to a common 
carrier for shipment from Hawaii to the continental United States - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


‘This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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This is an administrative proceeding for the assessment of a civil penalty as 
authorized by section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. 
§ 150gg), and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. 
§ 163), for a violation of the regulations issued under the Act (7 C.F.R. § 
318.13 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on December 1, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated 7 C.F.R. §§ 318.13(b) and 318.13-2 of the regulations, (7 
C.F.R. §§ 318.13(b) and 318.13-2) in that mango and avocado fruits were 
imported from Hawaii to the Continental United States without a certificate 
being obtained or attached to the container of fruit in accordance with 7 
C.F.R. §§ 318.13-3 and 318.13-4, as required. 

More than twenty days have elapsed since respondent was served with the 
complaint on December 17, 1992. Respondent has failed to file an answer. 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is f 
deemed, for purposes of this proceeding, an admission of said allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 


Findings of Fact 


1. D. Rose, hereinafter referred to as respondent, is an individual with a 
mailing address of 41-038 Ehukai Street, Waimanalo, Hawaii 96795. 

2. On or about June 23, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed mango and 
avocado fruit for shipment from Hawaii to the Continental United States, in 
violation of 7 C.F.R. §§ 318.13(b) and 318.13-2, because a certificate was 
neither obtained nor attached to the container of fruit in accordance with 7 
C.F.R. §§ 318.13-3 and 318.13-4, as required. 


Conclusion 
By reason of the facts in the Findings of Fact set forth above, respondent 


has violated the Act and Part 318, Subpart 318.13 of the regulations 
promulgated thereunder (7 C.F.R. Part 318, Subpart 318.13). Therefore, the 
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following order is issued. 


Order 







Respondent, D. Rose, is hereby assessed a civil penalty of three hundred 
and seventy-five dollars ($375.00). The civil penalty shall be payable to the 
“Treasurer of the United States" by a certified check or money order, and 
Sha)) be forwarded to": 









United States Department of Agriculture 
Animal and Plant Health Inspection. Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 

























within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 93-11. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision | 
and Order upon respondent, unless there is an appeal to the Judicial Officer | 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final April 28, 1993.-Editor] | 


In re: CAROL MAXINE BROWN. 
P.Q. Docket No. 93-03. 
Decision and Order filed February 9, 1993. 


Admission of material allegations - Importation of mangoes from Jamaica - Civil penalty. 






Susan C. Golabek, for Complainant. 
Respondent, Pro se 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 







This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing the importation of fruits and 
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vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. § 1.130 et 
seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted by a complaint filed on October 5, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
May 15, 1992, the respondent imported at least six mangoes from Jamaica into 
the United States at JKF International Airport, Jamaica, New York, in 
violation of 7 C.F.R. § 319.56, because the importation of mangoes from 
Jamaica into the United States is prohibited. The respondent filed an answer 
which admitted the material allegations of the complaint. The admission of 
all the material allegations in the complaint constitutes a waiver of hearing. 
(7 C.F.R. § 1.139). Accordingly, the material allegations alleged in the 
complaint are adopted and set forth herein as the Findings of Fact, and this 
Decision is issued pursuant to section 1.139 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Carol Maxine Brown is an individual whose mailing address is 667 East 
34th Street, Brooklyn, NY 11203. 

2. On or about May 15, 1992, the respondent imported at least six mangoes 
from Jamaica into the United States at JKF International Airport, Jamaica, 
New York, in violation of 7 C.F.R. § 319.56, because the importation of 
mangoes from Jamaica into the United States is prohibited. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
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five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-03. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 12, 1993.-Editor] 


In re: TEVITA M. TAULANGA. 
P.Q. Docket No. 93-23. 
Decision and Order filed March 31, 1993. 


Failure to file an answer - Offering fresh chili pepper and lalot leaves to common carrier for 
shipment from Hawaii to continental United States - Civil penalty. 


Jaru Ruley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
USS.C. §§ 151-154, 156-165, and 167) (Acts) and the regulations promulgated 


‘Inasmuch as the respondent has filed an answer which admits the material allegations of 
the complaint, and, therefore, the Department is not required to hold a hearing, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in In re 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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thereunder (7 C.F.R. § 318.13 et seq.) by a Complaint issued, on December 
30, 1992, by the Acting Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The Complaint 
alleged that Tevita M. Taulanga, hereinafter referred to as the Respondent, 
had violated the Acts and 7 C.F.R. § 318.13. 

Specifically, the Complaint alleged that the Respondent violated sections 
318.13(b) and 318.13-3(a) of the regulations (7 C.F.R. §§ 318.13(b) and 
318.13-3(a)). Copies of the Complaint and the Rules of Practice governing 
proceedings under the Acts were served upon the Respondent on January 19, 
1993, by registered mail in conformity with section 1.147(c)(1) of the Rules of 
Practice (7 C.F.R. § 1.147(c)(1)). 

Respondent was informed in the Complaint and in the letter of service 
accompanying the Complaint that an Answer should be filed with the Hearing 
Clerk within twenty (20) days after service of the Complaint, that failure to 
deny, otherwise respond or plead specifically to any allegation in the 
Complaint would constitute an admission of such allegation, and that failure 
to file an Answer within the prescribed time would constitute an admission of 
the allegations in the Complaint and a waiver of hearing. The letter of service 
also advised Respondent that failure to request an oral hearing within the 
time for an Answer would constitute a waiver of an oral hearing. 

As pointed out above, the Complaint in this matter was served, by 
registered mail, upon the Respondent on January 19, 1993. According to the 
Rules of Practice, the Respondent’s Answer was due in the Office of the 
Hearing Clerk on or before February 8, 1993, 20 days later. (7 C.F.R. § 
1.136(a)) To date, the Respondent has not filed an Answer. 

Respondent’s failure to file an Answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the Complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order, therefore, is issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which are admitted 
by Respondent’s failure to file an Answer within the prescribed time, are 
adopted and set forth herein as the Findings of Fact. 


Findings of Fact 


1. Tevita M. Taulanga, herein referred to as the Respondent, is an 
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individual having a mailing address of 815 G1 Lopez Lane, Honolulu, Hawaii 
96817. 

2. On or about August 5, 1992, the Respondent offered approximately 1.3 
pounds of fresh chili peppers and 1.5 pounds of fresh lalot leaves for 
shipment, from Hawaii to Salt Lake City, Utah, in the continental United 
States, to a common carrier, namely, the United States Postal Service, in 
violation of sections 318.13(b) and 318.13-3(a) of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-3(a)) because fresh chili peppers and fresh lalot leaves 


are prohibited from such movement. 


Conclusion 


Respondent has failed to respond within the required time period to the 
allegations contained in the Compliant. By reason of such failure to respond 
and the Findings of Fact set forth above, Respondent has violated the Acts 
and the regulations issued thereunder (7 C.F.R. §§ 318.13(b) and 318.13-3(a)). 
Therefore, the following Order is issued. 


Order 


The Respondent, Tevita M. Taulanga, is hereby assessed a civil penalty of 
three hundred and seventy-five dollars ($375.00), which shall be payable to 
the "Treasurer of the United States" by certified check or money order and 
which shall be forwarded within thirty (30) days from the effective date of this 
Order to: 


USDA, APHIS 

Field Servicing Office 

Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-23. 
This Order shall have the same force and effect as if entered after full 


ee 


‘This civil penalty is one-half that requested in the Complaint in light of In re Kaplinsky, 47 
Agric. Dec. 613 (1988). 
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hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon Respondent, unless the Respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 17, 1993.-Editor]} 


In re: LE HA THI. 
P.Q. Docket No. 93-25. 
Decision and Order filed April 7, 1993. 


Failure to file an answer - Offering fresh litchi nuts to common carrier for shipment from 
Hawaii to continental United States - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-167) (Acts) and the regulations promulgated thereunder (7 C.F.R. § 
318.13 et seq.). 

This proceeding was instituted by a complaint filed on January 6, 1993, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about July 28, 
1992, Le Ha Thi, hereinafter referred to as respondent, offered to a common 
carrier, specifically the United States Postal Service, approximately 4 pounds 
of fresh litchi fruits, for shipment from Hawaii to Colorado, in violation of 7 
C.F.R. § 318.13 - 2(a) because the movement of such fruit is prohibited. 

Section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), provides that 
a failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. Therefore, by respondent’s failure to answer the allegation in 
the complaint, respondent has admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 
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Finding of Fact 


1. Le Ha Thi, respondent, is a person with a mailing address of 701 Hauoli 
Street, Honolulu, Hawaii 96826. 

2. On or about July 28, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately four pounds of 
fresh litchi fruits for shipment from Hawaii to Colorado. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13 - 2(a). 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 17, 1993.-Editor] 














ROB ENRIGHT 531 
52 Agric. Dec. 511 


In re: ROB ENRIGHT. 
P.Q. Docket No. 93-08. 
Decision and Order filed April 14, 1993. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-167) (Acts) and the regulations promulgated thereunder (7 C.F.R. § 
318.13 et seq.). —, 

This proceeding was instituted by a complaint filed on November 5, 1992, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
July 7, 1992, respondent offered to a common carrier, specifically the United 
States Postal Service, approximately 26.2 pounds of raw or unprocessed mango 
fruit for shipment from Hawaii to the continental United States in violation 
of 7 CFR. § 318.13-2(a). 

The complaint was served upon Respondent, in conformity with section 
1.147 of the rules of practice (7 C.F.R. § 1.147), by ordinary mail on 
December 17, 1992. Respondent has not filed an answer to date. Pursuant 
to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), failure to 
deny or otherwise respond to the allegations in the complaint constitutes, for 
the purposes of this proceeding, an admission of said allegations. Therefore, 
Respondent is deemed to have admitted all the allegations of the compliant, 
and thus, waived the right to an opportunity for a hearing in accordance with 
section 1.139 of the rules of practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 

Finding of Fact 


1. Rob Enright, hereinafter referred to as respondent, is a person with a 
mailing address of 71 Kaikaina Street, Kailua, Hawaii 96734. 

2. On or about July 7, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 26.2 pounds of raw 
or unprocessed mango fruit for shipment from Hawaii to Colorado. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13 - 2(a). 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 24, 1993.-Editor] 


In re: MARY M. MASNAYON. 
P.Q. Docket No. 92-141. 
Decision and Order filed April 14, 1993. 


Admission of material allegations - Offering fresh okra, chilipeppers, eggplant and tomatoes 
to a common carrier for shipment from Hawaii to the continental United States - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 
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This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
US.C. §§ 151-167) (Acts), and the regulations promulgated thereunder (7 
C.F.R. § 318.13 et seq.) by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleged that the respondent violated the Acts and 
7 CFR. §§ 318.13(b) and 318.13-2(a). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were served upon the respondent by certified mail on August 
29, 1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Respondent was informed in the complaint and in the accompanying letter of 
service that an answer was required to be filed with the Hearing Clerk within 
twenty (20) days after service of the complaint, that the admission by the 
answer of all the material aliegations of fact contained in the complaint would 
constitute a waiver of a hearing, that failure to deny, otherwise respond or 
plead specifically to any allegation in the complaint would constitute an 
admission of such allegation, and that failure to file an answer within the 
prescribed time would constitute an admission of the allegations and a waiver 
of the right to a hearing. The letter of service also advised respondent that 
failure to request an oral hearing within the time for an answer would 
constitute a waiver of an oral hearing. 

Respondent’s answer was timely received by the Hearing Clerk on 
September 9, 1992, within twenty days after she received the complaint (7 
C.F.R. § 1.136(a)). 

Respondent’s timely answer admitted all the material allegations of fact 
contained in the complaint. Pursuant to 7 C.F.R. § 1.139 of the Rules of 
Practice, such admission constitutes a waiver of hearing. This Decision and 
Order is therefore issued pursuant to sections 1.136 and 1.139 of the Rules of 
Practice. Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s timely answer, are adopted and set forth herein as 
the findings of fact. 


Findings of Fact 


1. Respondent’s address is 9008 Thomas Jefferson Ct., Apt C, 
Schofield Bks., Wahiawa, HI 96786-3842. 

2. On or about August 7, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 1.3 pounds of fresh 
eggplant, 0.4 pounds of fresh okra, 0.4 pounds of fresh cherry tomatoes, and 
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0.1 pounds of fresh chilipeppers for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 


Conclusion 


Respondent, in her timely answer, has admitted the allegations in the 
complaint. By reason of the Findings of Fact set forth above, respondent has 
violated the Acts and the regulations issued under the Acts. Therefore, the 
following Order is issued. 

Order 


Respondent Mary M. Masnayon is hereby assessed a civil penalty of three 
hundred and seventy five dollars ($375.00)', which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 

USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 92-141. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final June 1, 1993.-Editor] 


1 In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one- 
half the amount requested in the complaint. 
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In re: VANETTA SUTHERLAND. 
P.Q. Docket No. 93-13. 
Decision and Order filed April 1, 1993. 


Failure to file an answer - Importation of fresh mangoes from Jamaica - Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty as 
authorized by section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. 
§ 150gg), and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. 
§ 163), for a violation of the regulations issued under the Act, (7 C.F.R. § 
319.56 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on December 1, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated 7 C.F.R. § 319.56(c) of the regulations, (7 C.F.R. § 
319.56(c) in that prohibited mango fruits were imported from Jamaica to New 
York. 

More than twenty days have elapsed since respondent was served with the 
complaint on January 13, 1993. Respondent has failed to file an answer. In 
accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 

Findings of Fact 


1. Vanetta Sutherland, hereinafter referred to as respondent, is an 
individual with a mailing address of 662 East 81 Street, Brooklyn, New York 
11232. 

2. On or about February 11, 1992, respondent imported fruit, namely 
mangoes, from a foreign country, Jamaica, to a place within the United States, 
New York, in violation of 7 C.F.R. § 319.56(c) of the regulations (7 C.F.R. § 
319.56(c)), because the importation of such fruit is prohibited. 
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Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 319, Subpart 319.56 of the regulations 
promulgated thereunder (7 C.F.R. Part 319, Subpart 319.56). Therefore, the 
following order is issued. 


Order 


Respondent, Vanetta Sutherland, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00). The civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 93-13. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final June 3, 1993.-Editor] 


In re: PERROT PIERRE. 
P.Q. Docket No. 92-119. 
Decision and Order filed April 14, 1993. 


Failure to file an answer - Importation of fresh mangoes, yams and sugar cane from Haiti - 
Civil penalty. 
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Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (7 U.S.C. §§ 151-167), and the Federal Plant Pest Act, 
as amended (7 U.S.C. § 150aa-150jj) (Acts), by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sections 315.19 and 319.56 of the regulations (7 C.F.R. §§ 315.19 and 
319.56) issued under the Acts. A copy of the complaint and the Rules of 
Practice governing proceedings under the Acts were served by certified mail 
on the respondent at his last known address by the Hearing Clerk on July 13, 
1992. The mailing was returned, marked "Unclaimed". The Hearing Clerk 
remailed the complaint and the Rules of Practice to respondent by regular 
mail on August 18, 1992. Respondent is deemed to have received the 
complaint on August 18, 1992, pursuant to section 1.147(c) of the Rules of 
Practice (7 C.F.R. § 1.147(c)). 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent has not filed an answer. 

Respondent’s failure to file an answer within the time prescribed violates 
the Rules of Practice (7 C.F.R. § 1.136(a)), constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. 1.136(c)), and constitutes a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for 
a hearing exists, and because the allegations of the complaint have been 
admitted, the material allegations of fact in the complaint are adopted and set 
forth as the Findings of Fact. 


Findings of Fact 


1. Pierrot Pierre, hereinafter referred to as the respondent, is an individual 
whose mailing address is 615 Rugbay Road, Brooklyn, New York. 
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2. On or about January 4, 1991, the respondent, at JFK International 
Airport, imported mangoes and yams into the United States from Haiti in 
violation of section 319.56 of the regulations (7 C.F.R. § 319.56-2), because 
the mangoes and yams were imported without a permit, as required. 

3. On or about January 4, 1991, the respondent, at JFK International 
Airport, New York, imported sugar cane into the United States from Haiti in 
violation of section 319.15 of the regulations (7 C.F.R. § 319.15), because the 
importation of sugar cane into the United States is prohibited. 


Conclusions 


Respondent has admitted all the material allegations of fact contained in 
the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Acts and the regulations issued under the Acts. Therefore, 
the following Order is issued. 

Order 


Respondent Pierrot Pierre is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00), which shall be payable to the 
“Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 

USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-119. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 10, 1993.-Editor.] 
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In re: SHERIF F. ELDEEB. 
P.Q. Docket No. 93-60. 
Decision and Order filed April 28, 1993. 


Failure to file an answer - Importation of fresh mangoes from Egypt - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
February 11, 1993, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Sherif F. Eldeeb (Respondent) violated the Acts and 
the Regulations. 

The Complaint was served upon the Respondent in accordance with Section 
1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent has not 
filed an answer with the Hearing Clerk as required by 7 C.F.R. § 1.136. 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth a as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R.§ 1.139). 

Findings of Fact 


1. Sherif F. Eldeeb, Respondent herein, is an individual with a mailing 
address of 3659 3rd Street N.E., Minneapolis, Minnesota 55418. 

2. On or about September 20, 1992, at Chicago, Illinois, the Respondent 
imported fresh mangoes from Egypt into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
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Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00) in accordance with In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-60. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 10, 1993.-Editor] 


In re: REYNA SILVESTRE. 
P.Q. Docket No. 92-110. 
Decision and Order filed April 6, 1993. 


Admission of material allegations - Importation of citrus leaves from the Dominican Republic - 
Civil penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
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Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty as 
authorized by section 3 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 122), section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 
150gg), and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. § 
163), for a violation of the regulations issued under the Act, (7 C.F.R. § 
319.19 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on June 25, 1992, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated 7 C.F.R. § 319.19(a) of the regulations (7 C.F.R. § 319.19(a)), in that 
respondent imported citrus leaves, from a foreign country, Dominican 
Republic, to a place within the United States, Jamaica, New York, and such 
importation was prohibited. 

The answer filed by the respondent contained an admission of all 
jurisdictional and material allegations of fact contained in the complaint. In 
accordance with section 1.139 of the Rules of Practice (7 C.F.R. § 1.139), 
such admissions shall constitute a waiver of hearing. 

This Decision and Order, therefore is issued pursuant to sections 1.139 and 
1.141 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.139 
and 1.141). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 

Findings of Fact 


1, Reyna Silvestre, hereinafter referred to as respondent, is an individual 
with a mailing address of 788 Fox St., Apt. 5J, Bronx, New York 10455. 

2. On or about January 14, 1992, respondent imported citrus leaves, from 
a foreign country, Dominican Republic, to a place within the United States, 
Jamaica, New York, in violation of 7 C.F.R. § 319.19(a) of the regulations (7 
C.F.R. § 319.19(a)), because such importation is prohibited. 


Conclusion 
By reason of the facts in the Findings of Fact set forth above, Respondent 


has violated the Act and Part 319, Subpart 319.19 of the regulations 
promulgated thereunder (7 C.F.R. Part 319, Subpart 319.19). Therefore, the 
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following order is issued. 
Order 


Respondent, Reyna Silvestre, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00). 
The civil penalty shall be payable to the "Treasurer of the United States” by 
a certified check or money order, and shall be forwarded to’: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 92-110. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final June 22, 1993.-Editor] 


In re: MANUATA L. HAFOKA. 
P.Q. Docket No. 93-15. 
Decision and Order filed March 31, 1993. 


Failure to file an answer - Offering fresh noni leaves and fruit to common carrier for shipment 
from Hawaii to continental United States - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing importation of fruits and vegetables 





MANUATA L. HOFOKA 523 
52 Agric. Dec. 522 


(7 C.F.R. § 318.13 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 
et seq. 

This proceeding was instituted by a complaint filed on December 1, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about July 16, 1992, the respondent offered for shipment to a common carrier, 
namely, the United States Postal Service, approximately 3.7 pounds of fresh 
noni leaves and fruits from Hawaii into the continental United States in 
violation of Sections 318.13(b) and 318.13-2(a) of the regulations, (7 C.F.R. 
§§ 318.13(b) and 318.13-2(a)), because such leaves and fruits are prohibited 
movement without being treated and certified for shipment. The respondent 
failed to file an answer within the time prescribed in 7 C.F.R. § 1.136(a). 
Section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) provides that 
the failure to file an answer within the time provided under § 1.136(a) shall 
be deemed an admission of the allegations in the complaint. Further, the 
failure to file an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding. (7 
CFR. § 1.139). 


Findings of Fact 


1. Manuata L. Hafoka, hereafter referred to as the respondent, is an 
individual with a mailing address of P.O. Box 1608, Lahaina, HI 96761. 

2. On or about July 16, 1992, the respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 3.7 
pounds of fresh noni leaves and fruits from Hawaii into the continental United 
States in violation of Sections 318.13(b) and 318.13-2(a) of the regulations, (7 
C.F.R. §§ 318.13(b) and 318.13-2(a)), because such leaves and fruits are 
prohibited movement without being treated and certified for shipment. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 


respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2(a). Therefore, the 
following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-15. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final June 22, 1993.-Editor] 


In re: JOEL MENDEZ GUADARRAMA. 
P.Q. Docket No. 93-58. 
Decision and Order file May 6, 1993. 


Failure to file an answer - Importation of mangoes, avocadoes, and yams from Mexico - Civil 
penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


1 Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s decisions in 
In re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing importation of fruits and vegetables 
(7 C.F.R. § 319.56 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 
et seq. 

This proceeding was instituted by a complaint filed on March 8, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
August 30, 1992, the'respondent imported approximately three mangoes, three 
avocadoes, and six pounds of yams from Mexico into the United States at San 
Diego, California, in violation of 7 C.F.R. § 319.56, because the importation 
of mangoes, avocadoes, and yams from Mexico into the United States is 
prohibited. The respondent failed to file an answer within the time prescribed 
in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under § 1.136(a) shall be deemed an admission of the allegations in the 
complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations alleged in 
the complaint are adopted and set forth herein as the Findings of Fact, and 
this Decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Joel Mendez Guadarrama, respondent herein, is an individual whose 
mailing address is 1004 North Monterey Street, Anaheim, California 92801. 

2. On or about August 30, 1992, the respondent imported approximately 
three mangoes, three avocadoes, and six pounds of yams from Mexico into the 
United States at San Diego, California, in violation of 7 C.F.R. § 319.56, 
because the importation of mangoes, avocadoes, and yams from Mexico into 
the United States is prohibited. 

Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 

Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
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five dollars ($ 375.00)’. This penalty shall be payable to the “Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 






United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-58. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final June 23, 1993.-Editor] 


In re: MASAYOSHI TAKAYAMA. 
P.Q. Docket No. 92-148. 
Decision and Order filed February 22, 1993. 


Failure to file an answer - Importation of maple tree from Japan - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-167) (Acts), and the regulations 
promulgated thereunder (7 C.F.R. § 319.37 et seq.) by a complaint issued by 


1 Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondent 
violated the Act and 7 C.F.R. § 319.37-2(a). 

Copies of the complaint and the Rules o: Practice governing proceedings 
under the Act were served upon the respondent by certified mail on 
September 2, 1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of 
Practice. Respondent was informed in the complaint and in the accompanying 
letter of service that an answer was required to be filed with the Hearing 
Clerk within twenty (20) days after service of the complaint, that failure to 
deny, otherwise respond or plead specifically to any allegation in the complaint 
would constitute an admission of such allegation, and that failure to file an 
answer within the prescribed time would constitute an admission of the 
allegations and a waiver of the right to a hearing. The letter of service also 
advised respondent that failure to request an oral hearing within the time for 
an answer would constitute a waiver of an oral hearing. 

Respondent’s answer was due no later than September 21, 1992, twenty 
days after he received the complaint (7 C.F.R. § 1.136(a)). The respondent 
did not file an answer with the Hearing Clerk until October 13, 1992, forty- 
two (42) days after service of the complaint. Therefore, respondent’s answer 
was not filed within the prescribed time.’ 

Respondent’s failure to file an answer within the time provided under 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is 12818 Indianapolis Street, Los Angeles, CA 
90066. 
2. On or about September 15, 1991, respondent imported one live maple 


Moreover, respondent’s answer admitted the material allegations in the 
complaint. 
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tree from Japan into the United States at Los Angeles, California, in violation 
of 7 CFR. § 319.37-2(a). 
Conclusion 


By reason of the Findings of Fact set forth above, respondent has violated 
the Act and the regulations issued under the Act. Therefore, the following 
Order is issued. 

Order 


Respondent Masayoshi Takayama is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00)’, which shall be payable to the 
"Treasurer ofthe United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 

USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-148. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final June 24, 1993.-Editor] 


In re: PAN AMERICAN WORLD AIRWAYS. 
P.Q. Docket No. 92-104. 
Decision and Order filed May 20, 1993. 


Failure to file an answer - Failure to notify Plant Protection and Quarantine Services of arrival 


2 In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one- 


half the amount requested in the complaint. 
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in California of aircraft from E] Salvador and Guatemala - Civil penalty. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. § 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 U.S.C. § 151-167) (Acts), by a complaint issued by the Administrator of the 
Anial and Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleged that respondent violated section 330.111 
of the regulations (7 C.F.R. § 330.111) issued under the Acts. A copy of the 
complaint and the Rules of Practice governing proceedings under the Acts 
were served by certified mail on the respondent by the Hearing Clerk on May 
22, 1992. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent has not filed an answer to the complaint. 

Respondent’s failure to file an answer within the time prescribed by the 
Rules of Practice (7 C.F.R. § 1.136(a)), constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. 1.136(c)). The admission by respondent of all the material 
allegations of fact contained in the complaint constitutes a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1:139). Because 
the allegations of the complaint have been admitted, and no basis for a 
hearing exists, the material allegations of fact in the complaint are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 


1. Pan American World Airways is a company doing business in the State 
of California with a mailing address of 8 King 
Road - Rockleigh Industrial Park, Rockleigh, New Jersey 07647. 

2. On or about January 5, 1990, at the San Francisco International Airport, 
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San Francisco, California, respondent failed to provide the Plant Protection 
and Quarantine Service with adequate notification of arrival of an aircraft, 
namely flight 416)from El Salvador and Guatemala, in violation of 7 C.F.R. 
§ 330.111. 

Conclusions 


By reason of the Findings of Fact set forth above, respondent has violated 
the Acts and the regulations issued under the Acts. Therefore, the following 
Order is issued. 

Order 


Respondent Pan American World Airways is hereby assessed a civil penalty 
of five hundred dollars ($500.00), which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-104. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 28, 1993.-Editor] 


In re: MIKE SLOAN. 
P.Q. Docket No. 92-147. 
Decision and Order filed April 28, 1993. 


Failure to file an answer - Offering fresh sugarcane to common carrier for shipment from 
Hawaii to continental United States - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. § 151 et seq.) (Acts), and the regulations promulgated under the 
Acts (7 C.F.R. §§ 318.13 et seg.) by a complaint issued by the Administrator 
of the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. The complaint alleged that the respondent violated the Acts 
and 7 C.F.R. §§ 318.13(b) and 318.13-2. 

The complaint and the Rules of Practice governing proceedings under the 
Acts were sent by certified mail to the respondent on August 31, 1992. 
Subsequently, the complaint was returned by the Post Office to the hearing 
clerk unclaimed on October 29, 1992. Thereafter, the complaint was served 
upon the respondent by ordinary mail on October 29, 1992. Respondent was 
informed in the complaint and in the accompanying letter of service that an 
answer was required to be filed with the Hearing Clerk within twenty (20) 
days after service of the complaint, and that failure to deny, or otherwise 
respond or plead specifically to any allegation in the complaint would 
constitute an admission of sucli allegation, and that feilure to file an answer 
within the prescribed time would constitute an admission of the allegations 
and a waiver of the right to a hearing. The letter of service also advised 
respondent that failure to request an oral hearing within the time for an 
answer would constitute a waiver of an oral hearing. 

Respondent’s answer was due no later than November 18, 1992, twenty days 
after he received the complaint (7 C.F.R. § 1.136(a)). The respondent did not 
file an answer with the Hearing Clerk until November 28, 1992, thirty (30) 
days after service of the complaint. Therefore, respondent’s answer was not 
filed within the prescribed time.’ 

Respondent’s failure to file an answer within the time provided under 
section 1.136 (a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 


1 Furthermore, respondent’s answer admitted the material allegations in the complaint. 
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Findings of Fact 


1. Mike Sloan, respondent, is an individual with an address of Box 1224, 
Kalaheo, Hawaii 96741. 

2. On or about April 30, 1992, respondent offered to a common carrier, 
the United States Postal Service, approximately 1.3 pounds of fresh sugarcane 
for shipment from Hawaii to the continental United States, in violation of 7 
C.F.R. §§ 318.13(b) and 318.13.2. 

Conclusion 


By reason of the Findings of Fact set forth above, respondent has violated 
the Act and the regulations issued under the Act. Therefore, the following 
Order is issued: 

Order 


Respondent Mike Sloan is hereby assessed a civil penalty of three hundred 
and seventy-five dollars ($375.00)*, which shall be payable to the "Treasurer 
of the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Serving Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-147. 


This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final June 28, 1993.-Editor] 


2 In accordance with In re Kaplinsky. 47 Agric. Dec. 613 (1988), this civil penalty is one- 


half the amount requested in the complaint. 
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In re: HAPAG-LLOYD, INC. and AIRCRAFT SERVICE, INC. 
P.Q. Docket No. 93-77. 
Decision and Order filed May 20, 1993. 


Failure to file an answer - Removing regulated garbage from aircraft in other than leak-proof 
receptacles - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), the 
Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151-167) 
and the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), (Acts) 
and the regulations promulgated thereunder (7 C.F.R. § 330.400 and 9 C.F.R. 
94.5). 

This proceeding was instituted by a complaint filed on February 19, 1993, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. Respondent Hapag-Lloyd has not filed an 
answer to date. Respondent Hapag-Lloyd is therefore deemed have admitted 
to the material allegations alleged in the Complaint, and therefore to have 
waived the right to the opportunity for a hearing in accordance with section 
1.139 of the rules of practice (7 C.F.R. § 1.139) 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 

Finding of Fact 


1, Respondent Hapag-Lloyd is a business whose mailing address is 10 
Lexington Drive, Orono, Maine 04473. 

2. On or about July 9, 1992, at the Miami International Airport, respondent 
Hapag-Lloyd removed regulated garbage from Hapag-Lloyd Flug flight 4601 
in other than tight, leak-proof receptacles, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
Hapag-Lloyd has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. 
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Therefore, the following Order is issued. 
Order 


Respondent Hapag-Lloyd is hereby assessed a civil penalty of five hundred 
dollars ($500.00). This penalty shall be payable to the “Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent Hapag-Lloyd, unless there is an appeal 
to the Judicial Officer pursuant to section 1.145 of the rules of practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 28, 1993.-Editor] 


In re: PAN AMERICAN WORLD AIRWAYS. 
P.Q. Docket No. 92-101. 
Decision and Order filed January 15, 1993. 


Failure to file an answer - Importation of petunia seeds from Guatemala without oral permit 
from inspector at port of entry - Importation of limonium cut flowers from Mexico without 
treatment for insect infestation - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa et 
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seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 319.37 and 319.74). 

This proceeding was instituted by a complaint filed on May 15, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about 
November 8, 1990, at Los Angeles, California, respondent imported petunia 
seeds from Guatemala on Pan Am flight 416 in violation of 7 C.F.R. § 319.37- 
3(e) because an oral permit was not issued by an inspector at the port of 
entry, as required. Additionally, the complaint alleges that on or about 
February 12, 1991, respondent imported approximately two boxes of limonium 
cut flowers into the United States at Los Angeles, California, from Mexico on 
Pan Am flight 482 in violation of 7 C.F.R. § 319.74-3(c) because the flowers 
were infested with injurious insects and were released to the consignee prior 
to receiving a treatment method selected by the inspector, as required. 

The complaint was served upon the respondent pursuant to section 1.136(a) 
of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent failed 
to file an answer within 20 days of service of the complaint upon the 
respondent. According to section 1.136(c) of the Uniform Rules of Practice 
(7 C.F.R. § 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Uniform Rules of Practice. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Pan American World Airways, hereinafter referred to respondent, is a 
company doing business in the state of California, and has a business address 
of Pan Am Building, New York, New York 10166 (Attn: Legal Department). 

2. On or about November 8, 1990, at Los Angeles, California, respondent 
imported petunia seeds from Guatemala on Pan Am flight 416 for which an 
oral permit was not issued by an inspector at the port of entry. 

3. On or about February 12, 1991, respondent imported approximately two 
boxes of limonium cut flowers into the United States at Los Angeles, 
California, from Mexico on Pan Am flight 482; such flowers were infested with 
injurious insects and were released to the consignee prior to receiving a 
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treatment method selected by the inspector. 
Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 319.37-3(e) and 319.74-3(c) of the 
regulations (7 C.F.R. §§ 319.37-3(e) and 319.74-3(c)), as promulgated under 
7 US.C. §§ 150aa et seqg., and §§ 151 et seg. (Acts). Such violations warrant 
the imposition of a civil penalty pursuant to section 108 of the Federal Plant 
Pest Act, as amended (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act, as amended (7 U.S.C. § 163). 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($1,000.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should refer to the docket number of this proceeding: 
P.Q. 92-101. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to‘ section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 29, 1993.-Editor] 


‘Although the complaint seeks $2,000.00 the penalty is reduced to $1,000.00 because no 
hearing is required. In Re Kaplinsky, 47 Agric. Dec 613 (1988). 
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In re: ROSA ARELLANO. 
P.Q. Docket No. 92-118. 
Decision and Order filed January 6, 1993. 


Admission of material allegations - Offering fresh mango to common carrier for shipment from 
Hawaii to the continental United States - Civil penalty. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa - 150jj), the Plant Quarantine Act, as amended 
(7 U.S.C. § 151 et seq.) (Acts) and regulations promulgated thereunder (7 
C.F.R. § 318.13 et seq.) by a complaint issued by the Acting Administrator of 
the Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture. The complaint alleged that respondent violated 
sections 318.13(b) and 318.13-2(a) (7 C.F.R. §§ 318.13(b) and 318.13-2(a)) 
issued under the Acts. A copy of the complaint and the Rules of Practice 
governing proceedings under the Acts were served on the respondent by 
certified mail by the Hearing Clerk. 

Respondent has filed an answer that admits the material allegations of fact. 
Respondent’s admission of all the material allegations of fact contained in the 
complaint constitutes a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). Because no basis for hearing exists, and 
because the allegations of the complaint have been admitted, the material 
allegations of fact in the complaint are adopted and set forth as the Findings 
of Fact. 


Findings of Fact 


1. Rosa Arellano, herein referred to as respondent, is an individual whose 
mailing address is P.O. Box 1374, Kihei, Hawaii 96753. 


2. On or about August 14, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 5.2 pounds of 
fresh mango fruits for shipment from Hawaii to the continental United 
States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a), because 
movement of such fruit from Hawaii into or through the continental United 
States is prohibited. 
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Conclusion 


Respondent has admitted all of the material allegations of fact contained 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 
Therefore, the following Order is issued. 

Order 


Respondent Rosa Arellano, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00)' payable to the "Treasurer of the 
United States" by certified check or money order which shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


‘ 
USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 92-118. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice. 

[This Decision and Order became final June 30, 1993.-Editor] 


In re: OLIANA FOE. 
P.Q. Docket No. 93-46. 
Decision and Order filed May 20, 1993. 


Failure to file answer - Offering regulated articles to a common carrier for shipment from 
Hawaii to the continental United States without a valid certificate - Civil penalty. 


James D. Holt, for Complainant. 


* The civil penalty has been reduced one-half in accordance with Jn re: Kaplinsky, 47 Agric. 
Dec. 613 (1988). 
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Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-167) (Acts) and the regulations promulgated thereunder (7 C.F.R. § 
318.13 et seq.). 

This proceeding was instituted by a complaint filed on January 29, 1993, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about August 
11, 1992, respondent offered to a common carrier, specifically the United 
States Postal Service, a package of regulated articles, specifically .3 pounds of 
fern root stock, 1.6 pounds of bean leaves and .3 pounds of plant cuttings 
intended for shipment from Hawaii to Sacramento, California. A movement 
of these regulated articles, as movement is defined by 7 C.F.R. § 318.13-1, was 
in violation of 7 C.F.R. § 318.13-3 because the movement of these regulated 
articles was not authorized by a valid certificate, as required. 

The complaint was served upon Respondent, in conformity with section 
1.147 of the rules of practice (7 C.F.R. § 1.147), by certified mail on February 
10, 1993. Respondent has not filed an answer to date. Pursuant to section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), failure to deny or 
otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. Therefore, 
Respondent is deemed to have admitted all the allegations of the compliant, 
and thus, waived the right to an opportunity for a hearing in accordance with 
section 1.139 of the rules of practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 

Finding of Fact 


1. Oliana Foe is a person with a mailing address of P.O. Box 2187, 
Nanakuli, Hawaii 96792. 

2. On or about August 11, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, a package of regulated articles, 
specifically .3 pounds of fern root stock, 1.6 pounds of bean leaves and 3 
pounds of plant cuttings intended for shipment from Hawaii to Sacramento, 











540 PLANT QUARANTINE ACT 


California without a valid certificate. 
Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13 et seq. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified cixeck or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 


Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 30, 1993.-Editor] 


————E 
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CONSENT DECISIONS 
(Not published herein - Editor) 


ANIMAL QUARANTINE and RELATED LAWS 


Ralph Williams. A.Q. Docket No. 92-69. 1/28/93. 

Floyd B. Moore. A.Q. Docket No. 93-06. 1/29/93. 

Bernard Dressler. A.Q. Docket No. 92-62. 2/16/93. 

Kunditta and Rudolfo Sanchez. A.Q. Docket No. 93-14. 2/24/93. 
Ernest L. Graves. A.Q. Docket No. 92-56. 2/25/93. 

Leonard McDaniel. and Jack Stewart. A.Q. Docket No. 91-40. 3/5/93. 
Lawrence (Joker) Baker. A.Q. Docket No. 92-56. 3/5/93. 
George Wedding. A.Q. Docket No. 93-13. 3/29/93. 

Ariovaldo de Oliveira. A.Q. Docket No. 92-44. 3/30/93. 

Jeff Muckleroy. A.Q. Docket No. 92-40. 4/8/93. 

Jeffry Crabtree. A.Q. Docket No. 93-29. 4/5/93. 

Mike Baker. A.Q. Docket No. 93-29. 4/8/93. 

Jeff Weber. A.Q. Docket No. 91-2. 5/24/93. 

Good Shepherd Farm, Inc. A.Q. Docket No. 92-56. 6/2/93. 
LaVerne L. Boyens. A.Q. Docket No. 92-48. 6/8/93. 

Eugene J. Miller. A.Q. Docket No. 91-2. 6/10/93. 


Zerbone Catering of Italy, Inc. A.Q. Docket No. 93-12. 6/15/93. 
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ANIMAL WELFARE ACT 
William Atlee Brickle. AWA Docket No. 91-72. 3/1/93. 
Yaro Hoffman and Barbara Hoffman. AWA Docket No. 93-04. 3/19/93. 
Glen Andrew Baker and Betty A. Baker. AWA Docket No. 92-12. 5/19/93. 
Dawn Animal Agency, Inc. AWA Docket No. 91-46. 5/26/93. 
Ken Feldewerd and Arlene Feldewerd. AWA Docket No. 91-49. 6/8/93. 


Dale Pugh and Barbara Pugh, d/b/a Oshkosh Kennels. AWA Docket No. 92- 
11. 6/15/93. 


Ridglan Farms, Inc. AWA Docket No. 91-74. 6/29/93. 
FEDERAL MEAT INSPECTION ACT 


Titangel, Inc. d/b/a Titangel Abattoir d/b/a Macelo Titangel, Inc. and Angel 
Luis Hernandez-Rivera. FMIA Docket No. 92-11. 1/7/93. 


Pender Packing Company, Inc. and Sidney G. Baker. FMIA Docket No. 92-2. 
1/26/93. 


C.D. Moyer Company; Freda Corporation; Kohler Delicatessen Meats, Inc., 
and Matthew A. Giuffrida. FMIA Docket No. 93-2. PPIA Docket No. 93-1. 
1/26/93. 
GRAIN STANDARDS ACT 

Farmers Union Grain and Feed Company. GSA Docket No. 91-1. 3/1/93. 

HORSE PROTECTION ACT 
Fred Swan. HPA Docket NO. 90-39. 1/6/93. 
Gilbert Miller. HPA Docket No. 91-193. 1/7/93 


Donald G. Stamper. HPA Docket 91-112. 1/29/93, as amended 5/4/93. 


CONSENT DECISIONS 


Russell K. Pate. HPA Docket No. 90-24. 2/22/93. 
Kenneth J. Wulff. HPA Docket No. 91-12. 3/10/93. 
Gordon Saylor. HPA Docket No. 93-3. 3/17/93. 


Tracy Renee’ Hampton and Charles Wesley Hampton. HPA Docket No. 
93-7. 4/7/93. 


Dude Crowder. HPA Docket No. 90-55. 4/8/93. 

Charles Massey. HPA Docket No. 90-53. 4/16/93. 

Thomas E. Mooney and Donald Morris. HPA Docket No. 91-188. 5/6/93. 
Gary Hollin. HPA Docket No. 92-33. 5/13/93. 

James A. Myers. HPA Docket No. 91-200. 5/17/93. 

Lee Ann Odom Palmer. HPA Docket No. 92-19. 5/20/93. 

Carlton Pitts and Suzanne Roberts. HPA Docket No. 92-32. 5/26/93. 
Charles R. Jordan and Lanett Jordan. HPA Docket No. 91-180. 6/10/93. 


Matt Barger and Ezzard C. Parker. HPA Docket Nos. 91-152 & 92-31. 
6/18/93. 


Kenneth Wainscott. HPA Docket No. 91-112. 6/23/93. 

Truman Volkart and Deborah Volkart. HPA Docket No. 91-181. 6/23/93. 

Kevin Bailey and Ronnie Choate. HPA Docket No. 92-29. 6/23/93. 
PLANT QUARANTINE ACT 


Turbana Corporation. P.Q. Docket No. 92-122. 1/11/93. 


North American Van Lines and Wilson Moving and Storage Company, Inc. 
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P.Q. Docket No. 93-05. 1/25/93. 

Sotero Z. Marinas. P.Q. Docket No. 93-12. 1/28/93. 

Surachai Suwatana-Pongched. P.Q. Docket No. 93-17. 1/28/93. 
R.W.T. Nursery. P.Q. Docket No. 92-121. 1/29/93. 

American Airlines. P.Q. Docket No. 93-07. 2/5/93. 

Janice H. Taylor. P.Q. Docket No. 93-18. 2/5/93. 

D. Meyers. P.Q. Docket No. 93-14. 2/10/93. 

Global Tropical Resources, Inc. P.Q. Docket No. 93-27. 2/18/93. 
Lombardo’s African Imports, Inc. P.Q. Docket No. 93-29. 2/23/93. 
Elish Radovich. P.Q. Docket No. 93-16. 2/25/93. 


Paul D. & Larry Zwolak, d/b/a P & L Tree Farm. P.Q. Docket No. 92-136. 
3/2/93. 


Aeroflot Soviet Airlines. P.Q. Docket No. 92-142. 3/9/93. 
Manuel De Jesus Ramirez. P.Q. Docket No. 93-69. 3/18/93. 
R & R Exotic Imports, Inc. P.Q. Docket No. 93-63. 3/23/93. 


Ronald M. Kashian d/b/a/ Kashian & Associates. P.Q. Docket No. 92-136. 
3/23/93. 


Marcus Farms. P.Q. Docket No. 93-91. 4/5/93. 


Crescent Resources, Inc., and Vincent W. Elliott. P.Q. Docket 'No. 93-91. 
4/5/93. 


American Airlines, Inc. P.Q. Docket No. 92-150. 4/6/93. 
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Global Tropical Resources. P.Q. Docket No. 93-63. 4/6/93. 
Aeroflot Russian International Airlines. P.Q. Docket No. 93-59. 4/13/93. 
Dan Hung Tran. P.Q. Docket No. 93-70. 4/20/93. 


D&T Trucking Company, Inc., Leland E. Coursey, Jr., Highland Evergreen 
Farms. P.Q. Docket No. 93-91. 4/20/93. 


Airport Catering Services. P.Q. Docket No. 92-126. 4/23/93. 
Jessie Evelyn Hernandez. P.Q. Docket No. 93-09. 4/28/93. 
The RAD Group. P.Q. Docket No. 93-63. 4/28/93. 

Delta Air Lines, Inc. P.Q. Docket No. 93-57. 5/12/93. 


Je Bong Kim, d/b/a New Oriental Supermarket. P.Q. Docket No. 93-76. 
5/26/93 


Jose A. Noriega, d/b/a Angos Tropical Products. P.Q. Docket No. 93-94. 
6/9/93. 


Delta Air Lines, Inc. P.Q. Docket No. 93-102. 6/21/93. 
Aircraft Services, Inc. P.Q. Docket No. 93-77. 6/23/93. 


Maersk, Inc. P.Q. Docket No. 93-32. 6/25/93. 
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automatic stay, effect of 

breach of contract ..<« . . « 762 


breach, notice of 
aifferent standards 
for material breach ..... . 715 
precise self-limiting notice 
not effective as to other 


material breach ....... . 715 
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breach of warranty .. =... «+... 715 
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contracts 
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modification of 
effect of unilateral price reduction .. 715 
cover, 
prevention of loss of profits .. . 684 
damages 
computation -of i -.°. 6 °t-. 679 
percentage of condition defects .. 684 
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freight reimbursement for 
Cg GE | ee a ae er er ee a oe er 
inspection 
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movement across state 
required .... eS 
perfect tender ettie? « 
profits, loss of 
prevention by cover 
rejection of goods . 
buyer’s duties 
remedies 
eneetiom Gf . 1 «+ 2 + « «+ OFA, 
factors in determining whether 
PACA claimant has made ....... 
section 5 of PACA provides 
GONGUERTORE 2. «© ss we we we 6 
suitable shipping condition 
breach of warranty .. 
transportation 
normality of conditions, 
wEGGE GE ss +s we we te we 
warranties 
ee a a 684 
responsibly connected persons 
per se rule * 2 ee 596 
sanctions 
denial of license application... ‘ 652 
flagrant and repeated violations. “ 662 
revocation of license .. 623, 638, 645, 662 
suspension of license - 121, 129, 155, 180 
wilfulness. oe eee 25 ee ee 121 
129, i85, 558, 604, 608, 623, 638, 645, 652, 
662 


Plant Quarantine Act 
aircraft arrival from foreign country 
failure to provide advance 
notification of, ..« -« . ce = « oon 
importation of prohibited articles 
lactose ee a en ee a ee ee 








Sanctions, generally 
cease and desist order ........ . 180 
civil penalty 
90, 111, 129, 155, 171, 180, 226, 233, 
252, 272, 298 
license suspension 121, 129, 155, 180 
registration suspension ... 546, 558 
wilfulness and intentionality 121, 371, 558 
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